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August 15, 2013 RE: SUMMIT COUNTY
CITY OF FAIRLAWN
PERMIT NO, 3G010008*BG
MUNICIPAL STORM
WATER PROGRAM INSPECTION

William J. Roth, Jr.
Mayor/Stormwater Program Manager 	 NOTICE OF VIOLATION
City of Fairlawn
3487 S. Smith Road
Fairlawn, OH 44333

Dear Mr. Roth:

Ohio EPA has completed an audit for a portion of your municipal storm water program. Our
audit primarily focused on implementation of minimum control measure (MCM) #4: Construction
Site Storm Water Runoff Control and MCM #5: Post-Construction Storm Water Management in
New Development and Redevelopment. This program is a requirement of the Ohio EPA
General Storm Water National Pollutant Discharge Elimination System (NPDES) Permit for
Small Municipal Separate Storm Sewers Systems (MS4s) OHQ000002 and Ohio Administrative
Code 3745-39.

On Tuesday, July 23, 2013, Ohio EPA met with the City Engineer and other representatives of
the City of Fairlawn to determine compliance with the NPDES permit and the Storm Water
Management Plan (SWMP) submitted by the City in 2003. In performing this audit, Ohio EPA
implemented a modified version of the Municipal Storm Water Program Evaluation Guide
developed by the United States Environmental Protection Agency.

Enclosed are the Municipal Storm Water Program Evaluation, File Review, and Field Inspection
Worksheet(s) completed for your community. Please review these documents in detail to
determine specific elements where your construction and post-construction programs need
improvement. In addition, you will find comments suggesting ways to improve your MS4
program. The following is a summary of our audit findings:

Violations:
Failure to ensure that post-construction BMPs are constructed as they are
depicted in the approved Storm Water Pollution Prevention Plan (SWP3). This is a
violation of Part 111.13.51 of the Ohio EPA Storm Water NPDES permit for MS4 operators
#3G0000002. Although the inspector was knowledgeable of the intended function of the
post-construction BMP at Kids Country Daycare, he did not include the outlet structure
as part of the inspection. The plans call for circular four inch (4") orifice one foot (1')
above the base of the structure to allow for one foot (1') of ponding depth before
overflowing. It was observed that the structure had the appropriate orifice(s); however,
additional smaller orifices (approximately one inch (1") in diameter) were observed at the
base of the structure which allowed water to discharge from the pond prior to reaching
the intended ponding depth.
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These additional orifices were not noted during the inspection, which may signify that the
City did not verify proper construction of the BMP at the time of completion. Please
provide an explanation as to why the structure was approved when it was not
constructed per the plan. in addition, these holes must be plugged to ensure
proper function of the BMP. Please provide a time frame for which this issue will
be addressed.

Failure to submit a Notice of Termination (NOT) within 45 days of reaching final
stabilization on municipal construction projects. This is a violation of Part IVA of
the Ohio EPA General Storm Water NPDES permit #OHC000003. Our records show
that the City of Fairlawn still has an active permit under the Ohio EPA General Storm
Water NPDES Permit for Construction Activities at one (1) municipal site, which the City
indicated was completed and has reached final stabilization. Please submit an NOT
for the following projects immediately:

o City of Fairlawn Soccer Fields (2009)
Permit No. 3GC04495*AG

Deficiencies:
It was noted that the local ordinance, Chapter 1042.04 (a): Review and Approval, states
that "If no approval or comments letter is received from the City Engineer after twenty-
one (21) working days, the [Storm Water Pollution Prevention] plan is automatically
approved". Per our discussion during the interview portion of our audit, please
remember that this statement needs to be removed from the existing ordinance. If
twenty one (21) days is not enough time for the City Engineer to review the SWP3 and
send out a letter of approval or comments, this deadline should be extended or simply
removed from the ordinance such that developers may not begin construction until the
SWP3 has been officially approved.

Although the City wishes to reference the "General Construction Permit OHC000002 and
successors" in order to avoid updating the stormwater ordinance every time a new
permit is issued, it is critical that plan review and inspection staff are very familiar with
the most current NPDES permits. A lack of familiarity with the permit can be very
consequential due to the fact that the City has referenced the permit's performance
standards as their own. In addition, OEPA expects for the upcoming MS4 permit
renewal (scheduled for January of 2014) to require local ordinances to meet or exceed
the requirements of the latest General Construction Permit ORC000004 (effective April
21, 2013). Part II of OHC000004 provides non-numeric effluent limitations which would
need to be included in the City's performance standards in addition to the already
referenced Part Ill.
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Ohio EPA recommends that the City creates a formalized written enforcement escalation
plan as part of your construction and post-construction ordinances. This enforcement
escalation plan must be followed for any future development within the City, whether
publicly or privately funded. This escalation plan should outline what type of
enforcement action will result based on whether it be first, second, or third incidence of
non-compliance. This plan should also address the enforcement actions which will be
taken against those who are in violation of their long-term maintenance agreements with
the City.

Ohio EPA recommends that some of the language within the City ordinance should be
re-constructed in order to encourage the use of the following (rather than simply allow for
them in certain cases):

- Riparian and Wetland setback protection;
- Runoff reduction (i.e. infiltration, mitigation of recharge volume, etc.).
-	 'Green" infrastructure (i.e. rain gardens, pervious payers, etc.).
- Balanced growth principles (i.e. conservative design, native vegetation, etc.).

Post-construction storm water management, land use planning and building and zoning
codes must be linked to create a meaningful storm water program. A good MS4
program goes beyond the WQv requirement. The storm water program manager must
work with the building commissioner to affect development patterns in their community
that negatively impact storm water quality.

The City has not yet completed mapping of all publicly owned post-construction BMPs
and all privately-owned post-construction BMPs approved after April 21, 2003. Per Part
iii.B.5.d of the NPDES permit, the City is obligated to ensure long-term operation and
maintenance (O&M) of these post-construction practices, as well as any public facilities
that may be constructed in the City of Fairlawn in the future. Part lll.B.3,b of the NPDES
permit requires these practices to be mapped by the end of the current NPDES permit
term. Once developed, procedures need to be adopted to keep the map current. This
map will form the basis of an inventory of post-construction BMPs installed in the City. It
is noted that a GIS map is currently a work in progress and the City is working towards
meeting this requirement by the end of the permit term. As a reminder, the City must
complete mapping within five (5) years of NPDES permit renewal, i.e., September
28th, 2014.

Although the City does not explicitly prohibit low-impact development and green
infrastructure, it is simply a design alternative and is not required or explicitly
encouraged. Ohio EPA expects future storm water regulations to require a certain
amount of on-site storm water infiltration, capture and reuse. Low-impact development
codes will help you meet these requirements. The City should consider strengthening
the local development code and integrating standards, which not only allow for these
types of structures to be implemented but explicitly encourages or requires it.
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Although some LID practices have been used in the past, they have not been
incorporated to the extent possible to meet the current post-construction requirements.
LID practices that could have been incorporated into the design of new projects or
redevelopments, had the City asked, include green roofs, sidewalk or parking lot
bioretention, permeable payers, cisterns and other rainwater harvesting techniques.

Please review my comments and provide me with a letter of response indicating the actions you
will take to address my concerns. Your response should be received no later than Frday,
September 13th, 2013. Please note that this response does not replace the requirement to
submit an Annual Report. Your annual report for 2013 will be due on April 1, 2014.

If you have any questions, please contact Molly Drinkuth at (330) 963-1215 or
Molly.Drinkuthepa.ohiogov

Sincerely,

Tim McParland
Assistant to the District Engineer
Division of Surface Water

TMP:ddw

cc:	 Geary Visca, P.E., Public Works Group Manager, DLZ

ec:	 Molly Drinkuth, DSW, NEDO
Ernie Staten, Deputy Director, Public Service Dept., City of Fairlawn


