
IN THE COURT OF COMMON PLEAS
PUTNAM COUNTY, OHIO

STATE OF OHIO, ex rel.
MICHAEL DEWINE,
OHIO ATTORNEY GENERAL	 Case No. .O( I

Plaintiff;
Judge	 Randall Basinger

V.

Van Ham Dairy, LLC, et a!,

Defendants

CONSENT ORDER	 11 -

The Complaint in the above-captioned matter having been filed, and Plaintiff,—Stateèf

Ohio, by its Attorney General Michael DeWine ("Plaintiff') and Defendants Van Ham Dairy,

LLC and Jan Van Ham ("Defendants") having consented to the entry of this Order. Defendants

do not admit the allegations set forth in the Plaintiffs Complaint and deny any violation of local,

state, or federal statute, regulation or common law;

NOW, THEREFORE, without trial of any issue of fact or law, without admission of

liability by Defendants and upon the consent of the parties hereto, it is hereby ORDERED,

ADJUDGED, and DECREED as follows:

I.	 JURISDICTION AND VENUE

1. This Court has jurisdiction over the parties and the subject matter of this case pursuant to

the Ohio Revised Code ("R.C.") Chapter 903. The Complaint states a claim upon which relief

can be granted against the Defendants pursuant to R.C. Chapter 903. Venue is proper in this

Court.



II. PERSONS BOUND

2. The provisions of this Consent Order shall apply to and be binding upon the parties to

this action, all current and subsequent owner(s) and/or operator(s) of the Van Ham Dairy, and all

successors in interest to the owners or operators of the Van Ham Dairy, which is located at 7089

Road 22, Continental, Putnam County, Ohio 45831, and upon their officers, agents, servants,

employees, successors, and assigns, and those persons in concert or privity with them.

3. Defendants and successors in interest of the Van Ham Dairy shall give at least thirty (30)

days notice to the Ohio Department of Agriculture ("ODA") Livestock Environmental

Permitting Program ("LEPP") before the sale or transfer of ownership of the facility.

4. Defendants shall provide a copy of this Consent Order to all successors in interest and/or

any subsequent owner(s) and/or operator(s) of the Van Ham Dairy prior to the transfer of

Defendants' ownership rights.

5. No change in ownership or status of Defendants, including but not limited to any transfer

of assets or personal property, shall in any way alter Defendants' rights or obligations under

Paragraphs 14 and 15 of this Consent Order.

III. SATISFACTION OF LAWSUIT AND RESERVATION OF RIGHTS

6. Plaintiff alleges in its Complaint that the Defendants have committed various violations

of R.C. Chapter 903, Ohio Administrative Code Chapter 901: 10, and permits and orders issued

pursuant thereto. Compliance with the terms of this Consent Order shall constitute Full

satisfaction of any civil liability by Defendants for all claims of violations alleged in the

Complaint up to the date of the entry of this Consent Order.

7. Nothing in this Consent Order shall be construed to limit the authority of the Plaintiff to

seek any appropriate relief from persons other than the Defendants for claims or conditions
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alleged in the Complaint. Nothing in this Consent Order shall be construed to limit the authority

of the Plaintiff to bring any legal or equitable action against any person other than Defendants.

Nothing in this Consent Order shall be construed to limit the authority of the Plaintiff to seek any

appropriate relief against the Defendants or any other appropriate persons for claims or

conditions not alleged in the Complaint, including violations that arise, continue, or occur after

the filing of the Complaint. Nothing in this Consent Order shall be construed to relieve the

Defendants of their obligations to comply with applicable federal, state, or local statutes, rules,

regulations, or ordinances. Further, nothing in this Consent Order shall be construed as to limit

the authority of the Plaintiff to take any action against any person, including the Defendants, to

eliminate or mitigate conditions that may present a threat to the public health, welfare, or the

environment. Nothing in this Consent Order shall be construed to limit the authority of the

Plaintiff to enforce this Consent Order through a contempt action or to otherwise seek relief

pursuant to the terms of the Consent Order for violations of the Consent Order or other

subsequent violations of law by the Defendants. This Consent Order in no way waives any

defense afforded., to Defendants by. law in any contempt action brought by the Plaintiff. Finally,

Defendants reserve all rights that they may have under Ohio's Rules of Civil Procedure.

IV. COMPLIANCE NOT DEPENDENT ON GRANTS OR LOANS

S. Performance of the terms of this Consent Order is not predicated on the receipt of any

grant, loan or funds from the federal or state government or private financial institution. In

addition, performance of the terms of this Consent Order is not excused by the failure to obtain,

or shortfall of, any such grant, loan or funds, or by the processing of any applications for the

same.
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V. PERMANENT INJUNCTION

9. Defendants Van Ham Dairy, LLC and Jan Van Ham are hereby permanently enjoined

and ordered to immediately comply with the requirements of R.C. Chapter 903, the rules adopted

under those laws, and the terms and conditions of permits issued by the Director of the ODA.

All future permits, renewals, modifications or changes to any permit(s) issued to any Defendant

by the Director of the ODA and/or effective after the entry of this Consent Order shall be

deemed to be incorporated in full and made an enforceable part of this Consent Order.

VI. SPECIFIC INJUNCTIVE RELIEF

10. Defendants are enjoined to maintain properly installed and functioning manure level

indicators within the interior of manure storage pond 1, manure storage pond 2, and the

stormwater pond at the Van Ham Dairy to monitor manure levels.

11. Defendants are enjoined to visually inspect the manure level indicators to be placed at the

Van Ham Dairy a minimum of once a week, and to record the operating level and the amount of

freeboard or storage remaining in the manure storage or treatment structures as reflected on the

manure level indicators. Defendants are enjoined to maintain the operating levels set forth in the

permits and any permits subsequently issued by ODA and Defendants are enjoined to maintain a

freeboard level in each of the manure storage or treatment facilities of at least one foot plus the

volume necessary to contain a 100-year, 24-1-iour rainfall event and any runoff collected by the

manure storage or treatment facility, or of at least the minimum required by their Permit to

Operate ("PTO"), whichever freeboard level is greater.

12. Defendants are enjoined to immediately submit an application for renewal of the PTO

issued to Van Ham Dairy, LLC on November 26, 2003 by the Director of ODA, and to obtain a

renewal PTO from ODA.



VII. SUBMITTAL OF DOCUMENTS, NOTICES, AND SUBMITTAL REVIEW

13. All documents required to be submitted and/or notices required to be given to the ODA

Livestock Environmental Permitting Program under this Consent Order shall be submitted to:

Ohio Department of Agriculture
Livestock Environmental Permitting Program
Attention: Kevin Elder (or his successor)
8995 East Main Street
Reynoldsburg, Ohio 43068-3399

VIII. CIVIL PENALTY

14. Defendants are ordered to pay to the State of Ohio the total amount of $40,000. Unless

otherwise agreed by the parties, payments shall be made in eleven consecutive quarterly

installments of $3,333.00, with one additional, final quarterly installment of $3,337.00. The first

quarterly installment shall be due on or before March 31, 2011, and each subsequent installment

shall be due on the last business day of each of the next eleven calendar quarters. All payments

shall be paid by certified check for the appropriate amount, made payable to "Treasurer, State of

Ohio," delivered by mail or otherwise, to Karen Pierson, Paralegal, or her successor, Ohio

Attorney General's Office, Environmental Enforcement Section, 30 East Broad Street, 25th

Floor, Columbus, Ohio 43215. Notwithstanding the Defendants joint and several liability, the

State agrees to not seek payment from Defendant Jan Van Ham, unless Defendant Van Ham

Dairy, LLC fails to make timely payment.

15. In the event that Defendant Van Ham Dairy, LLC fails to timely make the payments as

set forth in Paragraph 14, any remaining balance of the total civil penalty shall then become

immediately payable to the State in its entirety. Notwithstanding the Defendants joint and

several liability, the State agrees to not seek payment from Defendant Jan Van Ham, unless

Defendant Van Ham Dairy, LLC fails to make timely payment.
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IX. STIPULATED PENALTIES

16. Except for those requirements previously addressed in Paragraphs 14 and 15 above, in the

event that any Defendant fails to meet any requirement of the terms and conditions of this

Consent Order set forth in Paragraphs 9 through 12 above, or the terms and conditions of permits

issued by the Director of the ODA, Defendants shall be liable for, and Defendant Van Ham

Dairy, LLC shall immediately and automatically pay a stipulated penalty according to the

following payment schedule:

(a) For each day of failure to meet a specified deadline or requirement, up to

sixty (60) days, one hundred dollars ($100) per day for each deadline missed or

requirement not met;

(b) For each day of failure to meet a specified deadline or requirement, from

sixty-one (61) days to one hundred and twenty (120) days, three hundred dollars

($300) per day for each deadline missed or requirement not met;

(c) For each day of failure to meet a specified deadline or requirement, from

one hundred twenty one (121) days to one hundred eighty (180) days, six

hundred dollars ($600) per day for each deadline missed or requirement not met;

(ci) For each day of failure to meet a specified deadline or requirement, from

one hundred eighty-one (1 8 1) days and over, eight hundred dollars ($800) per clay

for each deadline missed or requirement not met.

The State agrees to not seek payment from Defendant Jan Van Ham, unless Defendant Van Ham

Dairy, LLC fails to make timely payment.

17.	 Any payment of stipulated penalties required to be made under this Section of the

Consent Order shall be made by delivering by mail or otherwise, a certified check for the
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appropriate amount made payable to the order of "Treasurer, State of Ohio" to Karen Pierson,

Paralegal, or her successor, at Ohio Attorney General's Office, Environmental Enforcement

Section, 30 East Broad Street, 25 
1h Floor, Columbus, Ohio 43215 within thirty (30) days from the

date of the failure to comply with this Consent Order. Defendants shall also state in writing the

specific provision of the Consent Order that was not complied with and the dates of non-

compliance. Payment of stipulated penalties and acceptance of such stipulated penalties by

Plaintiff for specific violations pursuant to this Section of the Consent Order shall not be

construed to limit Plaintiff's authority to seek additional relief for the violations giving rise to the

stipulated penalties pursuant to R.C. Chapter 903, or to otherwise seek judicial enforcement of

this Consent Order.

X. RETENTION OF JURISDICTION

	18.	 The Court will retain jurisdiction of this action for the purpose of enforcing and

administering Defendants' compliance with this Consent Order.

XI. COURT COSTS

	19.	 Defendants are ordered to pay the court costs of this action.

XII. MODIFICATION

	20.	 No modification shall be made to this Consent Order without the written agreement of the

parties and the Court.

XIII. ENTRY OF CONSENT ORDER AND FINAL JUDGMENT BY CLERK

21. Pursuant to Rule 58 of the Ohio Rules of Civil Procedure, upon the signing of this

Consent Order by the Court, the clerk is directed to enter it upon the journal. Within three (3)

days of entering the judgment upon the journal, the clerk is directed to serve upon the parties
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notice of the judgment and its date of entry upon the journal in the manner prescribed by Rule

5(B) of the Ohio Rules of Civil Procedure and note the service in the appearance docket.

XIV. SIGNATORIES

22. Each of the undersigned representatives for the parties represent that he/she is fully

authorized to enter into the terms and conditions of this Consent Order and legally bind the

respective Party to this document.

IT IS SO ORDERED.
Randall Baahtg r "sIgfled

DATE

APPROVED:

MICHAEL DEWINE
OHIO ATTORNEY GENERAL

ad'p" A ra"^^
By: Aaron S. Farmer (0080251)
Assistant Attorney General
Environmental Enforcement Section
30 East Broad Street, 25th Floor
Columbus, Ohio 43215-3400
Telephone: (614) 466-2766
Facsimile: (614) 644-1926
Aaron.Farmer@OhioAttorneyGeneral.gov
Counsel for the Plaintiff

JUDGE, COURT OF COMMON PLEAS
PUTNAM COUNTY	 H C

C

uVAN HAM DAIRY, LLCJ/ 4=- 

C

BJ-pVan Ham
itI Member of and Operator for

Defendant
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JAN VAN HAM

Jan Van Ham
Defendant

R ertJ.Aar1"	 292)
R. Benjamin Fra z (0080693)
Ulmer & Berne, LLP
88 E. Broad St.
Suite 1600
Columbus, Ohio 43215
Telephone: (614) 229-0010
Counsel for Defendants, Van Ham Dairy,
LLC and Jan Van. Ham
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