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IN THE CUYAHOGA COUNTY, 0mb
COURT OF COMMON PLEAS

STATE OF OHIO
RICHARD CORDRAY
OHIO ATTORNEY GENERAL

	
CASE NO. 07- CV-614111

JUDGE SHEEHAN
Plaintiff,

V.

HARVARD REFUSE, INC. et  al.,

Defendants.

CONSENT ORDER

The Complaint in the above-captioned matter having been filed herein, and the Plaintiff

State of Ohio, by its Attorney General, Richard Cordray ("State" or "Plaintiff'), and Defendants

Harvard Refuse, Inc. ("Harvard"), and Stanley Lojek ("Defendant Lojek") (collectively

"Defendants") having consented to the entry of this Order;

NOW THEREFORE, without trial of any issues of fact or law, without any admission of

any issues of law, liability or fact, and upon the consent of the Parties hereto, it is ADJUDGED,

ORDERED, and DECREED as follows:

I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the parties and the subject matter of this action

pursuant to R.C. Chapters 3734 and 6111.. Venue is proper in this Court. Solely for purposes of

this Consent Order and the underlying Complaint, Defendants do not contest that the Complaint

states a claim upon which relief can be granted against Defendants.



II.	 PARTIES

2. The provisions of this Consent Order shall apply to and are binding upon the parties

to this action, their officers, agents, servants, employees, attorneys and those persons in active

concert or participation with them who receive actual notice of this Consent Order whether by

personal service or otherwise to the extent provided by Rule 65(D) of the Ohio Rules of Civil

Procedure. The undersigned representatives of each party to this Consent Order certifies that he or

she is frilly authorized by the Party or Parties whom he or she represents to enter into the terms and

conditions of the Consent Order and to execute and legally bind that party or parties to it.

3. Prior to entry into the trust described in Paragraph 11, Defendants shall provide a

copy of this Consent Order to any person that Defendants employ to operate, close, and/or

conduct post-closure care at the entire landfill site located at 7720 Harvard Ave., Cleveland,

Cuyahoga County, Ohio ("Site" or "Facility"). The Receiver appointed by the court and the Trustee

selected by the State to oversee the assets of Defendants as provided in Paragraph 11, shall provide a

copy of this Consent Order to any person that is employed to operate, close, and/or conduct post-

closure care at the entire landfill site located at the Site. The Receiver and Trustee, as appropriate,

shall ensure that any agreement made with any person employed to operate, close, conduct post-

closure at the Facility or for other services or work related to this Consent Order, expressly provides

that the services or work shall be performed in accordance with this Consent Order and applicable

federal, state, or local statutes, regulations, or ordinances.

4. The obligations of Defendants to pay the civil penalty required by this Consent

Order in Paragraph 17 are joint and several but subject to the ability to pay provisions of Paragraphs

18 to 21 herein.
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III. SATISFACTION OF LAWSUIT AND EFFECT OF CONSENT ORDER

5. Plaintiffs have alleged that Defendants have violated R.C. Chapters 3734 and 6111

and the rules promulgated thereunder.

6. Except as otherwise provided in paragraph 7 of this Consent Order, compliance with

the terms of this Consent Order shall constitute a full release and satisfaction of any civil and

administrative liability of Defendants and its successors in interest and assigns for the claims alleged

in the State's Complaint or known by Ohio EPA at the time that this Consent Order is entered by

the Court.

7. Nothing in this Consent Order shall be construed to limit the authority of Plaintiffs

to seek relief from Defendants for: (A) claims or violations not known by the State; (B) any

violations arising out of acts or omissions first occurring after the effective date of this Consent

Order; or (C) claims or violations under the Comprehensive Environmental Response

Compensation and Liability Act, as amended, 42' U.S.C. 9601 et. seq. or R.C. 3734.20 through

3734.27 for any emergency, removal, remedial, corrective actions, or natural resource damages.

Defendants retain all rights, defenses, and/or claims they may legally raise to the extent that the

State seeks further relief from them in the future, or in any action brought to enforce the terms of

this Consent Order.

8. Entering into this Consent Order, the Consent Order itself; or the taking of any

action in accordance with it and/or any work performed at the Facility to date does not constitute

an admission of any liability, wrongdoing, or misconduct on the part of the Defendants, its officers,

employees or representatives.

9. Nothing herein shall be construed to relieve Defendants of their obligation to

comply with all applicable federal, state, or local statutes, regulations, or ordinances, including but

not limited to applicable permit or plan approval requirements thereunder.

3'



IV. PERMANENT INJUNCTION

10. Except as set forth in Section V, Defendants agree and are ordered and permanently

enjoined to comply with R.C. Chapters 3734 and 6111 and the rules promulgated thereunder.

V. INJUNCTIVE RELIEF

11. Within five (5) days of the execution of this Consent Order, Defendants shall give

control of all of their assets, which are not exempt from bankruptcy, to the Court appointed

Receiver ("Receiver"). The Receiver shall use his/her best efforts to sell all of these assets at a

reasonable cost and shall deposit the proceeds into the trust described in Paragraph 12 below. The

Receiver shall not be responsible for any of the requirements set forth in Paragraph 13 below.

12. Simultaneously with the execution of this Consent Order, Defendants and/or the

Receiver, as appropriate, shall execute the Trust Agreement, attached hereto as Exhibit A. The

State,. in its sole discretion, may appoint or replace the Trustee under the Trust Agreement (the

"Trustee"). The Trustee shall have such powers as provided in the Trust Agreement.

13. If Defendants do not enter into the Trust Agreement referenced above in

Paragraph 12, Defendants shall immediately do the following:

i. Within three hundred and sixty-five (365) days of the entry of this Consent

Order, Defendants shall cut back the slopes of the Facility to at least a 4:1

ratio along Mill Creek and implement erosion controls required to

permanently stabilize the new slopes. Erosion controls on any given portion

of the slope must be implemented within two days of that portion being

brought to final grade;

ii. Within thirty (30) days of entering into this Order, Defendants shall submit

to Ohio EPA detailed plans for a perimeter leachate collection system to

collect all leachate prior to its introduction to NO Creek or other waters of
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the State and send it to the local POTW. Defendants shall address all plan

deficiency comments from Ohio EPA within 30 days. Within 60 days of

receiving plan approval from the Ohio EPA, Defendants shall begin

construction of the perimeter leachate collection system. Within 180 days of

beginning installation of the perimeter leachate collection system, Defendants

shall complete construction.

iii. Within two hundred and seventy (270) days of entry of this Consent Order,

Defendants shall complete the required Site Investigation Report as agreed to

in the 2001 Consensual Directors Final Findings and Orders.

iv. Within three hundred and sixty (360) days of entry of this Consent Order,

Defendants shall install, update and maintain the newly installed gas

extraction system at the Facility in accordance with the Explosive Gas

Management Plan approved for the Facility; and

v. Within three hundred and sixty (360) days of entry of this Consent Order,

Defendants shall repair and then maintain the integrity of the cap system at

the facility in accordance with Ohio Adm. Code 3745-27-14(A) (2).

vi. Within sixty (60) days of entry of this Consent Order, Defendants shall

submit an application for an individual NPDES permit for the Facility and

comply with the terms of this permit once Ohio EPA issues it; and

vii. Within sixty (60) days of entry of this Consent Order, Defendants shall

submit a Storm Water Pollution Prevention Plan for approval by Ohio EPA

and, upon approval, comply with the terms therein.
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14. The Receiver shall have control over all of the property assets, and, upon sale, shall

deposit the proceeds into the Trust. The Trustee shall have control over all of the liquid assets

deposited in the Trust.

15. The Trustee shall control the proceeds from the sale of the assets provided by

Defendants and make all reasonable efforts to maximize their value for the benefit of the State.

16. The proceeds of the sale of the Defendants' assets contributed to the Trust by the

Receiver shall be used by the State for the closure, post-closure care, clean up or remecliation of the

Facility.

17. Ohio EPA, the Cuyahoga County Health Department, the Cleveland Health

Department, and any contractors hired by these entities to perform work at the Facility shall have

complete and unfettered access to the Facility.

VT. CIVIL PENALTY

18. Pursuant to R.C. 3734.082 but subject to the ability to pay determinations set forth

in Paragraphs 20 through 23, Defendants are ordered and enjoined to pay a total civil penalty to the

State in the amount of Five Hundred Thirty-Five Thousand Forty-Nine Dollars ($535,049.00).

19. Payment of the civil penalty shall be made by delivering to Karen Pierson,

Paralegal, or her successor, Office of the Attorney General, 30 E. Broad Street, 25th Floor,

Columbus, Ohio 43215, certified checks or money orders for the appropriate amounts, payable to

the order of "Treasurer, State of Ohio."

20. Beginning on each May 30 following the anniversary of the entry of this Consent

Order, Defendant Harvard, unless dissolved pursuant to state law, shall through the Receiver submit

to an ability to pay determination for any unpaid civil penalties assessed pursuant to Paragraph 18.

21. Beginning on each May 30 following the anniversary of the Consent Order and

continuing for 5 consecutive years, Defendant Lojek shall submit (in accordance with Section VIII
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herein) to an ability to pay determination for any unpaid civil penalties assessed pursuant to

Paragraph 18. If Defendant Lojek's taxable income, as defined by Section 63 of the Internal

Revenue Code, for the preceding tax year exceeds $60,000.00 (the "Taxable Income Threshold"),

Defendant Lojek shall contribute the taxable income in excess of the Taxable Income Threshold

towards payment of any unpaid civil penalties assessed pursuant to Paragraph 18. In determining

the Taxable Income Threshold (i) there shall be no deduction for business expenses (or if a business

expense deduction is taken by Defendant Lojek on his annual federal income tax return, such

business deduction shall be disregarded for purposes of calculating the Taxable Income Threshold)

and (ii) any charitable contribution deduction shall not exceed $6,700.00 (or if a charitable

contribution deduction is taken by Defendant Lojek on his annual federal income tax return in

excess of $6,700, the excess deduction over $6,700 shall be disregarded for purposes of calculating

the Taxable Income Threshold).

22. In his annual ability to pay determinations, Defendant Lojek may claim a financial

emergency, including but not limited to unexpected medical bills, and may request that a

contribution to any unpaid civil penalties be waived by the State. The State shall evaluate Defendant

Lojek's claim in good faith and shall make a determination whether there is a financial emergency

and shall determine the amount of the excess income over the Taxable Income Threshold, if any,

that will be waived. The determination by the State of whether a financial emergency exists and the

amount that will be waived shall not be unreasonably withheld.

23. After the fifth consecutive ability to pay determination, Defendant Lojek is released

from any further obligation to pay any unpaid civil penalties assessed pursuant to Paragraph 18.

VII. STIPULATED PENALTIES

24. In the event that Defendants fail to comply with any of the requirements of

Sections W, V and/or VI of this Consent Order, the Defendant violating the Consent Order shall
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immediately and automatically be liable for and shall pay a stipulated penalty that is meant to be

coercive in nature in accordance with the following schedule:

a. The violating Defendant shall pay three hundred fifty dollars
($350.00) per day for each day any requirement of this Consent
Order is violated up to thirty (30) days;

b. From thirty-one (31) days through ninety (90) days, the violating
Defendant shall pay six hundred dollars ($600.00) per day for each
day any requirement of this Consent Order is violated;

C. After ninety (90) days, the violating Defendant shall pay one
thousand dollars ($1,000.00) per day for each day any requirement of
this Consent Order is violated.

25. The Plaintiff may waive any stipulated penalty for good cause shown. Stipulated

penalties due under this Consent Order shall be paid by certified check payable to "Treasurer, State

of Ohio" and mailed to Karen Pierson or her successor, at the Office of the Attorney General of

Ohio, Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio

43215 within fifteen (15) days from the date the failure to meet the requirement is cured.

VIII. NOTICES

26. All documents required to be submitted under this Consent Order shall be

submitted to the following, or their successor:

As to Plaintiff:

Ohio Environmental Protection Agency
Northeast District Office
Division of Solid and Infectious Waste Management
2110 East Aurora Road
Twinsburg, Ohio 44087
Attn: Unit Supervisor, DS1WM
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As to Defendants:

Michael A. Cyphert, Esq.
WALTER & HAVERFIELD LLP
The Tower at Erieview
1301 E. Ninth Street, Suite 3500
Cleveland, OH 44114-1821

27. Either Party may change the name and/or address of its contact person(s) by

sending written notice to the other Party.

X. EFFECTIVE DATE

28. This Consent Order shall become effective upon the date of its entry by the Court.

XI. COSTS

29. Defendants are hereby ordered to pay the court costs of this action.

XII. RETENTION OF JURISDICTION

30. This Court shall retain jurisdiction of this action for the purposes of making any

Order or Decree, which it deems appropriate to catty out this Consent Order.

XIII. SIGNATORIES

31. Each of the undersigned representatives of the Parties represents that he/she is

fully authorized to enter into the terms and conditions of this Consent Order and legally bind the

respective patty to this document.

IT IS SO ORDERED
. 

4 JL.Z —
JUDGE SHEJ
CUYAHOGA(CUNTY
COURT OF dMMON PLEAS

it• /7.0,
DATE
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APPROVED BY:

RICHARD CORDRAY
OHIO ATTORNEY GENERAL

NIGLAS J . BAT-1ff07935
Assistant ftt	 ral
Environmental En orceinent Secti
30 East Broad Stre 25th Floor
Columbus, Ohio 43215
Telephone: (614) 466-2766
Facsimile: (614) 466-1926

Alto rnejyfor Plaintiff State of Ohio

MICHAEL CYPHER 007086)
Walter& Haverfield LLP
The Tower at Erieview
1301 East Ninth Street
Suite 3500
Cleveland, OH 44114-1821

Attornefor Defendants

Z
R REFUSEe

By:	
J.V_4

Print Name: (s+ tj kj Lok..
Title: P ke+-

Sign:

STANLEY LOJEK

StayLojek
(In His Individual Capacity)

REeEIVED FOR p1j.ING

DEC 17:2009
GE2 OLERK
By	 Deputy
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and

Wheres,.the Grantr, C1itig through its dul y tmhoiiz'd officérs has selected the, Trustee V

to be the trustee under this Agreemnl, and t]k 11ustL	 illmg to act as trustee,

Now, therefore, the Grantor and the Trustee agree as follows

Section 1 Definitions As used in this Agreement

(a)	 The term "Grantor" means the owner or operator who enters into this Agreement
and any successors or assigns of the Grantor. 	

• 	 V 	

V

The term ' T Trustee' means the trustee who enteis into this Agreement and any

• V 

successQr trustee.	 V 	

• 	 V 	

V • VV	

V 	 •V	

••	
V V	

V 	

V

V 	 (c) • The terni 'Director" means the director of the Ohio EPA, or his designee.



Harvard Rafie Landfill
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t,	 Harvard Refuse	 5Fac1zttNam	
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section 3 Establishment of Fund The Grarfr and the Trustee Iereby estabhsh a trust fund,

	

'	 th "Fund for the benefit ofthe Ohio EPA Th Grantor and theTrustee jnteid that no third
party s1a11 have access to tb Fund xcejf as herein prçrcØded Th Fun	 tab1d is ished imtiatly
a consisting ofthé property, which s acceptable to the Trustee, decrxbd in Sèbdu1e B

	

>	 attache4 hereto Such property shall 	 paynent into the Fund Such

	

^--	
property and any other property subèri Y	 i referred to as th Thmd,
together wti: a1 earnings and pro] u tI1reQn less	 made- bythe
Trustee pursuant to tlus Agreement F 	 inrust, as

	

r	 • 	 '••- .....	 i . ..;; .	 . . - . . ..	 . :	 .	 .	 rt .	 ..	 ,..., . 	 . ..- . . ., 	 .
hereinafter provided The Trustee shall noF 

eyes
pons1bJ9j sl tindçrtake any

	

,	 .	 --	 øV--	 •	 ...

	

-	 responsibility or the amount or adequacy o1 of iy4uty tcoUctfromtjie Grantor, any
payments necessary to discharge any 1iabilites ofthe Gi4.n9i esfâished by the Ohio EP\

4&-
Section 4 Payment for Closui e and Pot€!osii1 	 tré an&CorrectiveliaSures The
Diretor at his non-reviewable discretion,may allow, or provide for he dibdemrit of any
proceeds from the trust Rind fot the pi	 closureç pöst-clos.0 at oother costs
associated with environmental rerndi1 ac ivi ies	 t-.	 -i'	 --	 ................................	 .	 ..	 .

Harvard Reftise
Facility Name

'Th6J.rawste-el will reimburse the Director or other persons as specified by the Director from the
Fund for closure, post-closure, environmental remediaJactiviiesoi coiiective measures
expenditures in such amounts as the Director will direbt, uli woting Upon refund, such funds
will no longer constitute part of the Fund as defined herein

Section 5 Remaining Monies Any monies remaining in. the trust fund after the completion

I.  the post-closure care period shall be disbursed to the Ohio EPA for payment into the
Environmental Remediation Fund established pursuant to 0 R CSection 3734 281, or any
successor fund identified by the Ohio EPA

Section 6. Payment Comprising the Fund. Payments made to the Trustee for the Fund will
consist of cash or securities acceptable to the Trustee. 	 .

Section 7 Trustee Management The Trustee will invest and reinvest the principal and
income of the Fund and keep the Fund invested as a single fund, without distinction between
principal and income, in accordance with general investment policies and guidelines which the
Director maycommunicate in writing to the Trustee periodiliubject,hovver, to the



-	 ni

other obligations of the Federal or a State government,

(b) The Trustee is authorized to invest the Fund in time or demand deposits of the w.
Truste; to the extent insured by an agency of the Federal or State government, and

Kif

(c) The Trustee is authorized to hold 	 Ii twaiting investment or distribution
uninvested for a reasonable time and withoi t Ii bi lily I i the pdvment of interest thereon

Section 8 Commingling and Tii	 lm iii I h liust i	 authorized in its
discretion

U

(a)	 To trins!	 L L;ally any or all of the assets ot Ilie, f6rid to iny common,
commingled or collecli 	 t fund created h\ ili€ Ii u tee in which lii I u nd :is eligible to
participate, subject to all 01 lhL iiovisons thLftoi to b commingkd ithiihe AN'sets ofothL.I
trusts participatmg therein, and

gi
5.3 PIM

b)	 To pure hae sh	 in in nrc stn	 om y regisk 1 d w idu iii e Investment
Company Act of 1940 'J5 U S ( Settions 80a-1 t *q., including oii	 li1Lh may be created,
managed, underwnttu or to which investment advice is rendered oi tin., hares of which are sold
by the Trustee The Trustee ma\ vote such shares in its discretn n

Section 9 Express Pwei of 1 i tisi	 Without in an \\ i himtin the powers and
discretion conferred upon tilL liitt h\ i1i. other piovi'ion- UI Glib Agreement or by law, the
Trustee is epress1y authorized and cinpo eted

(a) To sell, exchange, convey, transfei ot otheiwise dispose of any property held by
by public or private sale No person dealing with the Trustee will be bound to see to the
application of the purchase money or to inquire into the validity or expediency of any such sale
or other dipô$ition;	 .	 ..	 :

(b) To make, execute, acknowledge and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to carxy .9t
the powers herein granted,

(c) . To register any securities held in the Fund in. it own name or in the name of a
nominee and to hpld any security in bearer form or in book entry, or to combine certificates



sävihgs pertiticates issued by the
- bankingiiistitution affiliated Witt

of Stàte ornrneiit; and

binding assent by the Grantor, barring the (irautor !
the Trustee with respect to matters disclosed in We

Section 12. Advice of counsel. The Trustee may
respect to any question arising as to the consttuctior
hereunder. The Trustee will be fully protected - to t
the advice of counsel.

isult with counsel with
ent or any action to be taken
ted by law, in acting upon

Section 134 Trustee Compensation. The Trustee will be entitled to reasonable and customary
compensation from the Fund for the Trustee's services.

Section 14. Successor Trustee. The Trustee may resign or the Director may.....replace the
Trustee, but such resignation or replacement shall not be effective until the Director has



Me .-

-
'.

appointed a successor Trustee and this successor accepts the appointment The sticcessor
Trustee will have the same pOW9rs and duties s those conferred upon. the Trustee hereunder
Upon the successor Tii.stee' acceptance ofthe apporntment and the directors written appwval,

-' the Trustee wi1l assign, transfer, and pay oyei to the successor Trustee the funds and prppertjes -
then conshtuhng the- fund If for thiy reaón the Director cainot or does not act in the evnt of tile .. . ;
resignation of the Ti-uste; the Trutee may apply to a court ofconipetentjurisdiction fortFie ,
appointment ofa successor Trustee orfor instructions The uccessorTrusteeshall specfr the

- date on which it assumes administration of the Trust in a wnting sent to the thrector, and the
11

present Trustee by certified mail not later than ten days bL foiL uh change becomes effective
The Director's written appioval must be givei prior to the 10 days notice piovided by the
successor trustee Any expenses incurred by thrustee as a result of any of the acts11
contemplated by this section will be paid as provided in section 10

1.

Section 15 Instrnctions ti the Trustee All orders, requests, and instructions by the Director
to the Trustee wll be in writing, signed b\ t1 Director and the '1 nistee ill act and be fully
protected in 'acti i g ui accordance with su h orders requests, and instructions The Trustee will
have the nght lo assume, in the abnL uf \\ litren notice to thL nh iry, that no event
constituting a óhange or a tenninaLion	 tilL iuLh c r1t) it ui flL i )n ti ict on behalf of the1 1
Director hereunder hs oLcufred Th [UiSLL,C will have n dilly Lo ad iii the absence of such7.
orders, requests ind in tiutioñs fni the Director except as piivided tor herein11

Section 16 Awtndment of Agreement Tlieie shall not be an lurther modifications or%
amendments to this 1 rust Agreement f'or th Ii nsf fund . ithout the I )irectof s written approval
This Agreement may hL mended by an instrument in writing executed by the Director and the
Trustee, provided thtno such amendment ma IL quilL the Grantor to make additional payments
to the Fund or to othc wi '. inakc pavri 	 in ii u-thei tnce of the purposes oil thth 	 _.Agreement1.

Section 17 Irrevoc iIuIit and, I eimination Subject to the right of the parties to amend thts11
Agreement as provided ifl SL lion 1 this tiust will be inevocahk iiid will continue until
terminated at the wntten agLeeniLlit ol ihe Tiustee and the DiiLur 1 ll'on termination of tb
Trust, all remaining Trust propert' 1€ tin m1 Trust idrrnniliauoii L\11lses, will be delivered to11
the Environmental Remediation Fund i ihiished puisuamil to 0 R L Stion 3734 281, or any
successor ftindidentifièd by the Ohio EPA.1.

Section 18 Imniunity and Indemnification The Trustee will not incur personal liability
.,Of.

I.
any nature in connection with any act oa omission, made in good faith, in the administration ofW.
this trust, or in carrying out any diiections by the Director issued in accordance with this%
agreement The Trustee will be indemnified and saved harmless from the Trust Fund, from and
against añ' personal liability to which the Trustee may be siibjected by reaSon of any act or '
conduct in its official capacity, including all expenses reasonably incurred in its defense.

1.

Section 19 Choice of Law This Agieement will be administered, construed, and enforcedI.
according to: the laws of the State of 'Ohio..
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Cetifiction of Acknowledgment

-

-	 of rto

Aw soon	 oe Won no

Attest

Signaarë efWitt
-

t1e of Wiui'-ess

•	 Grantor Sea(i.fval

•	 . "M Rd 	 •:	 ---	 County'ot -'	 -	 - -	 -	 -.	 ---	 -- -s-'	 .. -

prsonal1ycame,
Date	 Name of Or?ier or Operator (grantor)

to me known who bemg by me duly sworn, did depose and say that she/he resides at

Address

City State Zip

that she/he is 	 of
TitieofoçtIopérator	 -.- . .	 .	 - Name of Business

and the corporation described m arid which executed the above instrument ,', that she/he knows the seal of said
corporation that the seal affixed to such mstrurnent is such corporate seal that it was so affixed by order of the board
of directorS of'...aid corporation and that she/he signed her/his name thereto by like order

•	 --	 -.-..-:-.....- - ....•	 :	 ••-•	 • .	 .	 -Seal:	 -	 -
-• -• -	 SignatOe of Notary Pubth	 -•	 - - -
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