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IN THE DAYTON MUNICIPAL COURT .. {5577 e oo
CRIMINAL DIVISION :

STATE OF OHIO : CASE NO: 07 CRB 120

Plaintiff, ! (JUDGE GREANEY)

Vs.
HARSHMAN II DEVELOPMENT . DECISION AND ENTRY
COMPANY LLC

Defendant.

This matter came before the Court for trial on Noyemhcr 3, 2008, through
November 5, 2008, with Defendant reprcsented by counsel. ‘The Court took th? matter
under advisement and now issucs its Decision. |

Defe'ndam Harshman 1l Devclopment Company LLC was originally pharged
with recklessly Polluting State Waters [R.C. 6111.04(A)(1)] and recklessly Fa’iling to

Perform Any Duty Tmposed by Revised Code Sections 6111.01 to 611108 [R.C.

6111.07(A)]. Before trial, the State amended the charges to: recklessly Polluting State

Waters [R.C. 6111.04(A)(1)] and recklessly Placing Fill inlo a Wetland without 3 Permit

in violation of R.C. 6111.021 [R.C. 6111.07(A)]. The State alleges that these offenses
were committed by Defendant from January 9, 2006, through February 9, 2006, on the
property at the 2700 black of Harshman Road, Montgomery County, Dayton, Ohip.

In order for Defendant to be found guilty of violating R.C. 6111, 04(? (1), the
State must prove, beyond « reasonable doubt, that Dc.fcndanl recklessly caused pollution
or placed sewage, sludge, sludge materials, industrial waste or other wastes inja Jocation
where they caused pollution to the waters of the State. To be found guilty of yiolating

R.C. 6l>11.07(A.), the State must prove, beyond a reasonable doubt, that Defendant
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recklessly violated or failed 10 i:erform a duty impo;:ed unden; R.C. 6111.021 by filling or
placing fill into an isolated wetland without a permit, |

The State established at trial that Dcfer;dant Harshman 11 Development Co. LLC,
a limited liability company, has owned the property at the 2700 black of Harshman Road,
Montgomery County, Dayton, Ohio since December 30, 2005. (State’s Exhibit 2). Thg
State presented evidence that Defendant’s vproperty contamcd isolated wetlands and
Defendant’s development of the property disturbed the wetlands. Dr. James Amon, from
Wright State University and an expert in this area, and OEPA Environmental Specialists
Il Joseph Bartoszck and Mick Micacchion testificd that three low-lying areas on
Defendant’s property constituted isolated wetlands requiring a permit. OEPA
Environmental Specialists II Mick Micacchion, Joseph Bartoszek, Dan Osterfeld, and
Christophcr Cc;tton testified that they visitod the wetland sites around the end of January,
2006, and found that trees had been cleared, the ground disturbed, and there was fill
material, such as wood debris, sawdust, and wood shavings, in the wetlands. Photographs
corroborating their testimony were submitted as Exhibits by the State.

The; above witnesses had vi.;sitcd the Harshman area through the years;for' the
purposc of conducting salamander and other wetland-related studies. Their tcétimony
indicated that they had regular contact with the previous owncrs of the Harshman
property through their wetland studies. Unfortunatcly, there was a short time pcri(;d when
they had no contact and this was the time period that Defendant bought the propérty and

began 1o develop it. Testimony at trial from the above witmesses establishcd that
|

1

Defendant was not contacted by anyone from the OEPA until late January, 2006, after
most of the clearing of the wetlands was donc.

Christopher Roof festificd that his company TAWA Tree Service did a job for

Defendant Harshman II Development Co. in January 2006 and the contract was

!
submitted ag State’s Exhibit 15, The contract was for clearing an area of approximately
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19 acres at the Harshman Commons job site. The State submiticd photographs of the job
site and Roof testified that the photographs were of the wet areas and showed TAWA
equipment, equipment tracks, and ground up stump debris in these areas. Roof testified
that the stump-grinder was used in and around the wet areas and the debris could have
gotten into the wet areas. He stated that they were not told to stop working on the site
until after 90% of the work was done.

. Dan Godec of Civil & Tnvironmental Consultants in Cincinnati testificd that he
is trained and experienced in wetlands delineation and is familiar with ORAM. He stated
that Defendant hired his coﬁpmy to do a wetlands assessment and delineation arour;d
January 25, 2006, after Ed Kress was contacted by OEPA. Based on his ORAM scores,
Godec‘ found that l:he three low-lying areas were isolated wetlands. e stated that due

diligence by developers requires two steps:

) Have the site surveyed to assess if the site contains areas that have the
potential to be wetlands or waters of the state.

¥)] TIf potential wetlands are found, then have a delineation done and
possibly seek a permit.

Tammy Braden testified for the State that she used io work for ERAtech
Fnvironmental Tnc. and did an assessment at the Harshman site. She issued the Phase 1
Environmental Site Asscssment on December 9, 2005. (State’s Exhibit 23). She
confirmed that thé Phase I Asscssment stated that the site was characterized by tree
growth wi;ch low lying wet areas, Bﬁ)oksl.on gilty clay loain, and seasonal wctness.' She
stated that she never received a call back from Meijers about any cnvironmental reports
and did not have the 1992 Meijers Wetland Report when she did her Phase T Assessment.
Braden testified that she was not an expert in wetlands and has never received any
iraining regarding wetlands. She admitt;ad that her Phase T Assessment did not bring up

any wetland concerns for Defendant Harshman.
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;Doug Kohnen, President of ERAtcch Environmental Ine,, testified that he is
famﬂiai with Defendant’s Harshman Road property and knows Ed Kress. A copy <;f
ERAtcch’s Proposal for the Phasc T Assessment was submitted as Exhibit 22, along with
the fax from Mr. Kohnen. He testificd that a Phase T Assessment is done to protect the
buyer 'tj‘rom buying a contaminated piece of property. He testified that his company does
envircéme;ntal assessments, not wetland assessments.

Lesley Sandler testified that he is a real estate investor and Defendant Harshman

| :
II Development Company is one of his business interests. He stated that Aftorney Ed

Kress i-\as represented his interests for many years. The State submitted as Exhibil 25 a

Fax C(f)vcr Sheet dated July 25, 2003, from Marvin Marcus to Sandler. The notes on the
!

Fax Ciwer Sheet state that concept plans to divide the Harshman property owned by

Meijers are attached and that Phase T and Phage T1 Re;;urts were completed in November

1992 and a Wetland Report was complcted in June 1992. Sandler testified that hg stopped

intcrcsft at that time and put the fax in his filc. Later in 2005, he spoke with Ed Kress and

a detc:mﬂnation was made to buy the Iarshman Road property. He testified that he

ordered the Phase I Assessment in 2005, but did not read it and forwarded il to Ed Kress.
| :
; Marvin Marcus, who had worked for the Miller-Valentine Group, testified that he
i

becam:e aware of Mr. Sandler as an active developer over ten years ago. Marcus
[

conﬁri;ned that the fax of July 25, 2003 (State’s ixhibit 25) rcfcrcnc;as a wetlands report
compljetcd in June 1992, but stated that he never had a copy of the wetlands report. He
testiﬁ!éd that he was asked to request all enviranmental reports from Meijers and Meijers
was tn send them directly to Ed Kress,

Ed Kress, a principal investor in Defendant Harshman I1 Development Co. along
with Mr. Sandler, tcstified that he was usually the person responsiblc for due diligence.

Defcnse Counsel submitted Defendant’s Exhibit A, and Ed Kress testified that Exhibit A

is a copy of the civil suit filed by Defendant on May 24, 2007, against Mcijers and
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ERAtecE:h. He testified that Meijers was asked to provide all cnvironmental reports before
the Hai‘shman property was purchased and that he did not become aware of the 1992
S .
Wetlanfd Report prepared for Meijers until February, 2006. He stated that he irsecame
invulv%d in the Harshman project in October, 2005, and was pever approached by

Bartosfzek, Micacchion, or anyone from the OEPA until January 24, 2006.

Ed Kress recalled discussing the Harshman site with Mr, Kohnen and asking him
to see ;f the property would support development. Kress was specifically éonqerped with
the wq}ods and the wet areas in the southeast corner, Kohnen told him that he h;ad a
geoloéist, Tammy Braden, that was competent to do the assessment. ERAtcch
Envirofnmeﬂtal Tnc. was coniracted to do a Phase I Assessment on November 28, 2005,
(Slate.’zs Exhibit 23). Kress testified that he was cxpecting the Phuse I Assessment to
i.ndicaéc if a wetlands assessment should bhe done. After he read the Phase [ Asscssment,

|
he called Mr. Kohnen and asked him if there were any problems going forward and was

told that there werc none. Ed Kress stated that he is not & wetlands expert and, on behalf
of D?fendant Harshman 1T Development Company, hc relied upon ERAtech

Envirt%mnenta] to satisfy duc diligence and to advise if a wetland dclineation was needed.

Sandy Doyle-Aherm, an Environmental Consultant, testified that she hag
pcrforimed around thirty Phase [ assessments and overseen about 300. She stated that she
had d(jme hundreds of wetland delincations, is a wetland cxpert, and her company always
does vacﬂan‘d assessments as a standard practice during a Phase I She further testified
that s]jﬁe is familiar with the Harshman Road property and had been there twice. She

i
statedg that she has écen the Phasc 1 Assessment by ERAtech and, in her apinion,
ERAtéch realized that something was oul there but failed to recommend wctland
deline?atinn. She stated that Defendant Harshman I Development did the right thing in
just g;étﬁng the Phase I Assessment since there was no recommendation for anything clse.

She st;ated that wood waste could cause pollution in a wetland. Aficr being shown State’s
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Exhibit% 8 and 9 (photographs of the site showing decaying trecs and wood debris in the
wetlands), she testified that what she saw did not constitute pollution.
Defendant Harshman TT Devclopment is charged with criminal liability as an

organization. Tn order to prove that Defendant committed the offenses as an organization,

the Sta’tic must prove, beyond a reagonablc doubt, that Defendant’s agent Ed Kress
recklesély authorizcd, tolerated, or performed the acts of pollution and placing fill info a
wetland without & permit. R.C, 2901.23; State v. CECOS International Inc. (1988), 38
Ohio. St.3d 120; State v. D.J. Master Clean Inc. (Sept. 30, 1997), 123 Ohio App.3d 38,

A person acts recklessly when, with heedless indifference to the consequences,

he pe.rYerscly disregards 2 known risk .that his conduct is h'kcly to cause a certain result or
s likcl§y to be of a certain nature. R.C. 2901.22(C). Proof of recklessness goes heyond
proving failure to perccive a risk because of a substantial lapse from due care. There
H must be proof that the defcndant perversely disregarded a known risk and proceeded with
heedless indifference to the consequences. R.C. 2901.22(C); State v. D.J. Master Clean
Inc, (Sept. 30, 1997), 123 Ohio App.3d 388; State v. Schachner (1999), 131 Ohio App.3d
808; State v. Kelley (2" App. Dist.), 2008-Ohio-5167; State v. Chemequip Sales Inc.
(1990)., 69 Ohio App.3d 236; 26 Ohio Jur. 3d, Sce. 628 (2008 Westlaw Online Ed),
| The State claims that Defendant knew about the low-lying wet areas, the Phase 1
Assessment, and only had to do a little bit of digging, but failed to. look further or
investigate. Instead of accessing the database, uakmg for an ORAM score, or calling Dr.
Amon? Defendant relied upon ERAtech personnel who are not wetland experts. Even if
Meije;s failed to turn over the 1992 Wetlands Report, the State claims that Defendant still
had information in its posscssion that should have lcad it to do a wetlands assessment.
The S{tate asserts that Defendant, through ils agent Ed Kress, had cnough information and
cou'ldg have found out about the isolated wetlands through duc diligeng_:t_:. The State

DEN#IS J. GREANEY concludes that it proved that Defendant Harshman 1 Development Company LLC knew
JUDGE : .
DAYTON MUNICIPAL COURT
DAYTON, OHIO 45402
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about thg. isolatcd wetland areas through its agent and recklessly committed violations of

R.C. 6111.04 and R.C, 6111.07.

The C‘ourt finds that the State failed to prove, beyond a reasonablc doubt, that

n

’
Defendant’s agent, with heedless indifference to the consequences, disregarded a known

risk that the work at the Harshman site would result in the ingtant pollution and wetland
offensés. The Court finds from the evidence that Defendant’s agent Td Kress exercised
duc d'il;i gence when he had ERAtech Envirommental Inc. assess environmental liability at
the Ha%shman sitc and then Kress followed the recommendations of the assessment.

| The Comt finds Defendant Harshman II Development Company LLC Not Guilty

of the charges contained in the Amended Complaint.

g M

DATE JUDGE DENNIS 1. G

Copiels {o: Counsel for the State

| j Counsel for the Defendant
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