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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
WESTERN DIVISION '

- UNITED-STATES OF AMERICA,

STATE OF LOUISIANA,

STATE OF OHIO,

OKLAHOMA DEPARTMENT OF
ENVIRONMENTAL QUALITY,

Plaintiffs,
NORTHERN ARAPAHO TRIBE, | Civil Action No.
Plaintiff-Intervenor, .
v
CHEMTRADE LOGISTICS (US), INC,,
CHEMTRADE REFINERY SERVICES INC.,
- MARSULEX, INC.,

- Defendants.

CONSENT DECREE -
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CONSENT DECREE

WHEREAS, Plaintiff the United States of America (“United States”), on behalf of thé

/ ' United States Environmental ~Protection Agency (“U.S. EPA”), Co-Plaintiff the State of

i

Louisiana (“Louisiana”), on behalf of the Louisiana Department of Environmentél Quélity
(“LDEQ”), Co-Plaintiff the State of Ohio, (“Ohio”), on behalf of the Ohip Environmental
Protection Agency (“Ohio EPA”), Co-Plaintiff Oklahoma Department of Envjronmentél Quality |
: (f‘Oklahorr;a DEQ”), have filed a complaint concurrenﬂy with this Consent Decree, alleginé that
Defendants Chemirade Logistics (US), Inc. (“CLI(US)”), Chemfradé Reﬁnery Services Inc. i
'(“Chemtradé Refinery Services™) (collectively “Chemtrade”), and Marsulex, Inc. (“Marsulex™) -
Violated Sections 111 and 165 of the Clean Air Act'(f‘CAA”), 42 U.S.C. §§ 7401 et seq., and the
» federally-enforceable State Implementation Plans (“SIPs”) for Louisiana, Ohio,.and Oklahoma
approved by U.S. EPA pursuant to Section 110 of the CAA, 42 U.SQC. § 7410, which incbrporate
aﬁd/or implement the a'box.'e-listed féderal requirements, and that Chemtrade aﬂd Marsulex
violated the Title V permit :equirefnénts of the CAA, 42 U.S.C, §8 7661 et seq., with respect to |
émiSsi_ons_:__ of sulfur dioxide and sulfuri.c gléid- mist;
WHEREAS, the Cbmplaix;t alleges that a sulﬁjﬁc‘aci,d' manufacturing faéility léééted in
or near Cairb, Ohio'(“Cairo Facilit)f’)-v;/as éwned.and operated by Chemiéél Company, LP (f/k/a
-Coulton Chemical Co. LP) (“Co_ulton”) from 1993 to 1996; by Marsulef( from 1996 to 2001; and
by CLI(US) from 2001 to the present; V
WHEREAS, the Complaint alleges that a sulfuric acid manufacturing facility located in
Oregon, Ohio (“Oregon' Facility””) was owned and operated by Coultqn ffom'1993 to 1996; énd

by Marsulé_x from 1996 to the present;
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WHEREAS, the Complain’t alleges that sulfuric ac’id-mdnufactuﬁng facilities located in or
»nearvaeaumo‘nt, Texas (“Beaumont Facility”), Sﬁre‘veport, Lquisian;a (“Shrevepoﬁ Facility™),
Tulsa, Oklahoma (“Tulsa Facility;’), and Riverton, Wyoming ('“Rivertor.l Facility”j (collectively,
thé “BSTR Facilities™) hvave been owned and operated by Chemtrade Refinery Servicesfrom
approximately Augus't 2005 to the present;

WHEREAS, the Complaint allégés that:. (i) Marsulex and/or its predecessors iﬁ interest
with resbe’ct to the Oregon Facility, (i1) Chemtrade and/or its prg&ecessors in iﬂterest with respect
to the BSTR F acilities; and (iii) Marsul'ex and Chemtrade and/or their predecessors in interest
with fespect to the; Cairo‘ f_‘acility, éonstr_ucted or modified the:ab()ve—reférenced sulfuric abid
manuféctﬁring facilivties without obtaining required g)ermits, without installing required control
technology, without meeting emission limits, wifhout avalid Title V permif, and without
complying with ;equirements for monitoring, recordkeeping and reporting, as reduired in the
CAA;

WHE.RE»AS, Plaintiff-Intervenor, the Northern Arapaho Tribe, is a federally-recognized
 tribe 10c_atcd_ on the Wihd River Reser\.ratioin' in thevStaté of Wyoming, aﬁd is moving to intervene
in thislmatter and is ﬁliﬁg a Complaint in InterVehtidn only asserting claims against Chémfrade
Refinery Services involving the Riverton Facility; - |

WHEREAS, as mbre_: specifically described in Svection v, Marsuiex, with respect to the
- Cairo and Oregon Facilities, and Chemtrade, with respect to tﬁe BSTR Facilities, have agreed to |
install and/or enhance emission control tec_hnolbgy to reduce erﬁissions of sulfur dioxide to levéls |

no greater than emission levels equivalent to those that would result from the application of the
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Besf_AvailaBle Control Technology (“BACT™), as defined at 40 C.F.R. § 52.21(b)(12), and to
implement Best work practices at these Facilities; | '

WHEREAS, in achieving the air e.missio_ns reductions required by this Consent Decree at
the Riverton Facility, Chemtrade intends to install equipment to allow Chemtrade to market the
scrubbers’ efﬂucnt; sodium bisulfite, and Chemtrade recognizes that it cannot allow the quality
of its wa.stewater.efvﬂuent to cause a violation of the tefms and conditions. of its National
Polluitant Dis;:harge Elimination System permit;

WHEREAS, Defendénts_ do not-admit any ligbility to the United States or any of the
4C0~Plai‘n‘tiffsk .aris_in_é out of the acts or omissions alleged in the Complaint and Chemtrade
v Reﬁnery Service d;)es not admit any liability to Plain'tiff—lntervenor arising out of the acts dr
omissions alleged in the Complaint-in Intervention and this»Consent Decree resolves all
allegations stated in the Complaint and Complaint in Intervention. Nothing in thé Complaint, the
C’omplaint in Intervention, nor this Consent Debree, nor in the executi:on and implementation of
this Consent Decree, shall be treated as an admission or eilidence of any violation of the CAA, its
imple;nentipg regulations or an'vyAs‘tate or local equivalent ‘éct or implemeﬁﬁng regulations cited
| _hérein in any litigatio’n or férum. Whatsoevér, except that the terms ;>f ihis C'or.lsevn‘t Decrée rhay bé '
used in-any éction or dispute resolution proceeding to en_forc,e the terms of thls Conseht Decree;

| WHEREAS, the Parties recqgnize, and this Court by entering this Coﬁsent Decree ﬁnds,
“that this Cohsenf Decree has been negotiated by the Partieé in goéd faith, wi‘ll'avoid litigaﬁon

_among the Parties, and that this Consent Decree is fair, reasonable, and in the public interest;
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- NOW, THEREFORE, before the taking of any testimony, without the adjudication or
admission of any issue of fact or law except as provided in Section I, and with the consent of the
. Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED as follows:

i. JURISDICTION AND VENUE

1. This Court has juﬁediction over the subject matter of this action pursuant to 28
U.S.C. §§ 1331, 1345, 1355; 1362, and 1367, and Sections 113(b) and 304(a) of the CAA, 42
U.S.C. §§ 7413(b) and 7604(a), and over the Parties. Venue lies in fhis Distﬁct pdrsuant to
Sections 113(b) and 304(c) of the CAA, 42 U.S.C. §§ 7413(b) and 7604(c) and 28 U.S.C.
“ §§ 1391(b) and (c) and 1395(a), because some of the v101at10ns alleged in the Complaint are
- alleged to have occurred in, and two of the three Defendants conduct business in, this Jud1c1al
district. 'Defendants consent to this Court’s jurisdiction over this Consent Decree and any action
to enforcethis Consent Deeree, and to venue in this jndicial district. Solely for the purpose of
‘the Domplaint in Intervention filed in thie matter and resolved by this Coneent Decree, for the
pni‘poseé of entry and enforcement of this Donsent Decree, and for no other purpose, Chemtrade
‘ _Refmery-Service Waives'any d‘efense or objection based on standing, .waives'any objectibn io. the -
" motion to mtervene filed by the Northern &apaho Tribe, and consents to the intervention by the
Northern Arapaho Tnbe as a Plaintiff-Intervenor in this matter. The United States 11kew1se
.- consents to the intervention. No other party to this matter has any ‘interes't in nor opposition to
the intervention. | |
2. For purposes of this Consent Decree, Defendants agree that the Complaint states

claims upon which relief may be granted pursuant to Sections 111,7165, 304, and 502 of the

CAA, 42 U.S.C. §§ 7411, 7475, 7604, and 7661a, and/or pursuant to state law.
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3. Notice of the commencément of thfs action has been given to the States of
Louisiana, Ohio, Oklahoma, Texas, and Wyoming as required by Section 113 of the CAA, 42

US.C. § 7413.

iI.. APP,LICABILITY

4. | The obligations o.f this Consent Decree apply to and are binding upon the United .
States, the Co-Plaintiffs, the Plaintiff-Intervenor, and upon.Defendants and their officers, |
employees, agf':nts,'subsidiar,ies, sichessorS, assigns, and other entities or péréons otherwise
bound by law, excepf that, notwithstanding any other provision of this Consent Decree, Marsulex"

' shéll have no liability, responsibility, duties,_of obligétibns qnder this Consent i)e_cree tothe
Plaintiff-Intervenor and this (?onseﬁt ]jecree éhall not confer any rights to the Plaintiff-Intervenor
as to Marsulex.

5.» . No transfer of ownership or operation of ahy of the Covered Sulfuric Acid Plénts,
whether in compliance with the procedures of Paragraphs 5 or 6 or o_therWis_e, shall relieve the_
Defendants of th(eir respective obligations to ensure that the terms of "this Consent Decree are

. implemented unless and unt11 o
. a. o The "trénsferee agree_:s‘ in’writ'ing to ﬁndénake the obligétiOns fequired i)y
 this Conéeni‘Decree with respecf to the Facility(ies) being trénsfexred, and to intervene as é
Dgféndant in th.is.action for the purp'os,e' of being boﬁnd by the applicable té:rms of this Consent
Decree; and | | | |
b. The United States and the Applicable Co—Plaintiff —éfter recéiving

~ information sufficient to demonstrate that the transferee has the technical and financial means to
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comply with- the applicable obligatiOns of this Consent Decree, consent m writing to substitute
the transfe_ree- for the Defendant with re’speet te such obligations; and
c The Court approves such subetimtion.

6. By no later than 10 days prior to the closing date of any transfet of ownership or
operation of any of the Covered Sulfuric Acid Plants, the Defendant undertaking the transfer
shall provide a eopy of this Consent Décree to th‘e proposed transferee. By no later than the

. elosing date of any snch »transfer‘, the Defe'ndant undertaking the transfer shall provide written
. notice of the proepectiVe transfer, together with a cepy ofa written agreement or
v acknowledgment by which the transferee agrees to undertake' the obligations of _tiliS Consent
~ Decree, to the United States and to thé Applicable Co-Plaintiff, in the manner set forth in
Section_.XV of this. Decree (Notices). Any attempt to transfer ownership ot' operation of a .
Covered Sulfuric Acid Plant, or any portion thereof, without comptyiltg with the foregoing notice
-requirements constitutes a violation of this Dec_ree. ' Defendant may prominently label each page
of atny written agreement or acknowledgment snbmitted under this Paragraph as “Confidential
‘ Busmess Informatlon ” Ifso labeled the Umted States and the Apphcable Co-Plamtlff shall treat _ |
.:the Wntten Agreement as Conﬁdentlal Busmeés Informatlon under respectlvely, 40 C.F.R.
Part 2 _and the corollary state laws and regulations applicable to maintaining information ina
eont’idential mtmner. 3 |
7. In any action to enforce this Consent Decree, Defendants shall not raise as a
defense the failure. by any of its officers, d'irectors‘, employees, agents, or eontracters to take any

.

actions necessary to comply with the provisions of this Consent Decree. .
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I1I. DEFINITIONS

8. Terms ﬁ_sed in this Consent Decree that are defined in the CAA or in federal and
state regulations prbmulgated pursuant to the CAA _shall_‘ have the meaning assigned to them in
the CAA or such regulations, unless otherwise provided in this Deéree. Whene;/er the_terms set
forth below are used in this Consent Decree, the following deﬁnitioﬁs shall apply: |

a. “Acid mist” shall mean the bollutant sulfuric acid mist as measured by

' Method 8 of 40 C.F.R Part .60, Appendix A consistent with 40 C.F.R. § 60.81(b).
| - b. “Alternative CEMS Plan” shall mean a plan, as more ;;articularly
.described in Paragra_pl.1.32; for monitoring cbihpliénce, with the SO2 efn'ission’s limits required 1n
Section VA of this Consent Decree withéut the use of a Coni}.erter Inlet SO, Analyzer.

é. “Applicable Co—Plainﬁff or Plaintiff-Intervenor” shall mean:‘ (ij with
respect to the Shrevépon Facili_ty, the State 'Qf 'L_oixisiané; (ii) with respect to the Cairo aﬁd :
Oregon Facilities, th_e State o\f Ohio;:(iii)_with respect to the Tulsa Facility, the Oklahoma
| Department of Environmental Quality; and (iv) witﬁ respect fo the Riverton Facility, the

. Nortfmm Arapaho. 'I;ribef | I |
| d.’ ;‘Beat\lmont Facility” shall mean the féc'ility located at 1400 Olin Road,
“ Beaumont, TX 7’7705, and currently owned and opérated By Chemtrade Reﬁnery Sefvices.

| e. “BSTR Facilities” shall mean the Beaumont Facility, the Shreveporf
Facility, the Tulsa Facility, and the Riverton F acility. |

£ “Cairo Faéility” shall méan 'th¢ facility located at 7680 Ottawa Road,

P.O. Box 310, Cairo, OH 45820, and currently owned and operéted by CLIUS).
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g. “CEMS"’ or “Centinu"ous Emission betitoring System” shall' mean the
total equlpment requlred under the CEMS Plans attached as Appendlces A-G to this Consent
Decree, used to sample and condmon af apphcable) to analyze and to provide a permanent
record of emissions or process parameters.

h. *“CEMS Plan” shall mean one of the CEMS Plans for each of the Covered

Sulfuric Acid Plants that are attached in the following Appendices:

Appendix A Beaumont Sulfuric Acid Plant
Appendix B -- - Shreveport Sulfuric Acid Plant
Appendix C -- ~ Tulsa Sulfuric Acid Plant
Appendix D -- Riverton 1 Sulfuric Acid Plant
Appendix E-- ~  Riverton 2 Sulfuric Acid Plant
Appendix F-- ~ Cairo Sulfuric Acid Plant
Appendix G - Orégon A and B Sulfuric Acid Plants
1. “Chemtrade” shall mean, collectively, CLI(US) and Chemtrade Refinery
Services.
- “Chemtrade Refinery Services” shall mean Chemtrade Refinery Services
Inc.

R - 'k. . “CLI(US)” shall mean Chemtrade LOngthS (US) Iic.

| “Complamt” shall mean the Complamt filed by the Umted States, the State
| of Louisiana, the S,tate of Oh1o, and the Oklahoma Department of Envuonmental Quallty‘ in this
action. | | . |

Som. "‘Complamt n Interventlon shall mean the Complaint in Intervention filed

- by the Northern Arapaho Tnbe agamst Chemtrade Refmery Serv1ces
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n. “‘Conéent De_;(;ree” or “Decree” shall mean this Ct)nseht Depree'and all
aﬁpendices a’ttachéd hereto, but in the event (;f any conflict between the text of this Cénsenf
Decreé and any Appendix, the text of this 'Consent D_ecrée shall control.

0. ““Converter Inlet SO, Malﬁer” shall mean an analyzér that measures the
concentration of SO, that is fed into the first bed of the converter at a Sulfurif; Acid Plant.

p: “Co-Plaintiffs” shall mean the Stéte of Louisiana, the State of Ohio, and
 the Oklahoma Department of Environmental Quality.

g. ’ ‘fCoulton” shali mean Chemical Company, LP (f/k/a Coulton Chemical
Co., LP).- |
| r. “Covered Sulfuric Acid Plants’; Shall inean the eight Sﬁlfuric Acid Plants
that are subject to this Cénsent Decree: éne at the Beaumont Facility; one at .the Shre.veport |
Facil.ity; bne at the Tulsa Facility; two (Riverton 1 and Riverton 2>) at the Riverton Facility; one at
~ 'the Cairo Facility; and two (Plants A and B) at the Oregon Facility. |

S. “Day” shau mean a calendar day unless-expressly stated to be a working
day. In q_omputjng any period of time under ;his COHSCht_ D'eCrée,_'wherge the last day WOuldfaII .
ona Satufday, Sunday, or federal or. Stété holiday, the peﬁod shall run until the close of business

of the next workixig day.

. L “Defendants” shall rﬁean Chemtrade Reﬁnery‘Ser\‘/ices.;, CLI(US), and
Marsulex. | | |
u: “Effective Date” shall have the meaning given in Sectioﬁ XVL
V. “Fé'ci:lity” shall mean a plant site at which one or more Covered Sulfuric

Acid Plants are located.
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w. “LDEQ” shall mean the Louisiana Department of Environmental Quality :

and any of its successor departments or agencies. |
| 'x. "‘Long-Terrn Limit” shall mean a 365-day rolling average sulfur dioxide
emission limit expressed as pounds of sulfur dioxide emitted per ton of 100% Sulfuric Acid-
Produced (“Ib/ton”); compliance withthe Long-Term Limit shall be calculated in accordance
With the CEMS Plans attached to this Consent Decree as Appendices F and G The Long—Terrn '
Limit applies at all times iincluding‘during periods of Startup, Shutdown, or Malﬁmctionr
Y. i “Malfunction” shall mean consistent w1th 40 CFR. § 60 2, any sudden

mfrequent and ot reasonably preventable failure of air pollution control equipment process '
equipment, or a process to operate in a normal or usual manner, but shall not include failures that
are caused in whole or in part by poor maintenance or careless- operation.

z. “Marsulex” shall mean Mvarsulex', Inc.

aa. | “Mass Cap” shall imean the maximum amount of SO, emissions for a

. Sulfuric Acid Plant expressed in tons of sulfur dioxide emitted during each 12-month period

: con31st1ng of the most recently concluded month and the eleven months 1mmediately precedmg SR

it. Compliance with the Mass Cap shall be calculated in accordance w1th the CEMS Plans
attached to this Consent Decree as Appendices A-E. In_determining compliance with the Mass’: v
Cap, all SO, emissions from a Covered Sulfuric Acid Plant, including emissions during times of
Startup, Shutdown, and Mal’ﬁmction, shall be counted.
bb.  “Month™ shall mean calendar month.
cc. - “NSR” shall mean a program for New Source Review under the CAA.

Specifically, “non-attainment NSR” and “major NSR” as used herein refer to the non-attainment

10
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area New Source Review program withi\n-‘the meaning of Part D of Subchaptgr Iofthe CAA, 42
U.S.C. §§ 7501‘-75 15; “minor NSR” as psed herein refers to any étate, regional or Iocél statutes,
-ordinances or regulations calling for review and app.roval of non-major ne\A; and modified -
sources of air pollution. |

dd. “NSP_S” shall mean the standards of perforfnance for new statio‘nary. _
- sources codified at 40 CLF.R.- Part 66. General NSPS requirements are codified at 40 C.F.R.
Part 60, Subpart A. NSPS requiremenis specifically for sulfuri.c' aéid plants are codified at 40
CFR Part 60, Subpart H. | |

ee.  “Ohio EPA” shall mean tiie Ohio Envirom'_nental_ Prbtcptién Agency and -
any of ifs successor depaﬁ@ents or agencies. | E

ff. “Oklahoma DEQ” shall mean the Oklahoma Department of Environmental
Quality and any of its successor departments or agencies.

g8 “100% Sulfuric Acid Produced” shall mean the stoichiometric quantity of
sulfuric acid thét Would be produced at a Covered Sulfuri'c Acid ,Plantbif all sulﬁ;r trioxide (SO3) .
exiting t.he_:' cbnverte: were-useci,~to produce sulfﬁric acid inonoh&drate. Egr purpose.sb of this
| , definition, scrubber byproduct.(if' aﬁy) shall be cons'idered to be included in “100% Sulfuric Acid

' Prqduced.” | |

hh. “bperating Périqu” shall mean periods during which Sulﬁr or A'
Sulfur;Bearing Compounds are being fed to the fufnace of a Covered Sulfuric Acid Plant.

i1 “Oregon Facility” shall mean the facility located at 1400 Otter Creek
| Road, Oregon Ohio 43616, which includes two Covered Sulfuric Acid Plants (known as Plaﬁt A

and Plant B), and which is currently owned and operated by Marsulex.

11
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jj. ;‘Paragraph” shall mean a poriic;n of ‘this Consent Decree. i’dentiﬁed by an
Arabic numeral. A | |

kk. “Parties” shall mean the United States, the Staté of Louisiana, the State of
Ohio, the Oklahoma Department of Environmental Qﬁality, the Northern Arapaho Tribe,
Chémtfade Refinery Services, CLI(US), and Marsulex.

1L “Plaintiff-Intervenor” shall mean the Northern Arapaho Tribé which is a
federally-recognized tribe located on the Wind River Reservation in the State of Wyoming.

mm. ‘v‘PSD” shall mean the attainment qréa New Source Review program
(prevention of significant deterioration) _Wifhin'thé ‘meaﬁin"g of Paﬂ Cof Sﬁb‘éhapt‘er_l of the
CAA, 42 U.S.C. §§ T470-7492. |

nn.  “Riverton Facility” .shall mean the facility located at 140 Goes In Lodge
Road,'Riverton,_ WY 82501, which includes two Covered Sulfuric Acid Plants (known as
Riverton 1 and Riverton 2), and which is currently oWned and opefated by Chemtrade Reﬁnefy
’ Se_ryiceé. |
P 00.  “Section” shall mean a portjon of this Consgpt Décree identified by a -
* roman numeral.

pp.  “Short-Term Limit” shall mean a 3-hour rolling avérage sulfur dioxide
emission limit expressed in terms of pounds of sulfur dioxide emitted per ton of 100% Sulfuric
Acid Produced (“lb'/ton”); compliaﬁce’ with the Short-Term Limit shall be. calculated iq
- accordance with the CEMS Plans éttacﬁed to this Consent Decree as Appendice_s A-G. The

Short-Term Limit does not apply during periods of Startup, Shutdown, or Malfunction.

12



Case 3:09-cv-00067 Document3  Filed 01/12/2009 Page 17 ofv 89. -

qq-  “Shreveport Facility” shéll mean the"faci_lity located at 10889 Highway 1
.'South, Shreveport, LA 711 15, ‘and currently éwned and operated by Chemtrade Refinery
Services. |

IT. “Sv‘hu'tdown” shall mean the cessation of operation of a Covered Sulfuric
Acid Plant for any reason. Shutdown bcgiﬁs at the timé the feed of Sulfur or Sulfur—Bearing
Compounds to thé furnace ceases and ends at the earlier of three hours later or when the ﬂtl;wrate_
on the stack volurﬁetﬁ'c flow rate analyzer falls below 10% éf span. |

Ss. “S0,” shall mean the pollutént sulfur dioxide.

ot '-:Startup” shall mean, wikth resp_é_ct- to é’n&Co%red Sulfuric Acid Plant,:the

period of t?me beginning when thé feed of Sulfur or Sulfur-Bearing Compounds to the furnace
commences and lasting for no more'_thaﬁ 24 hours.

ua.  “Sulfur or Sulfur-Bearing Compounds” shall mean elemental sulfur,
alkylation or other bspent sulﬁxfic acids, hydrogen sulfide, organic sﬁlﬁdes, mercaptans, or acid
sludge, but they ex.clude hydrocarbon and convenfional fossil fuels suéh as natuial gas orl fuel oil:

vv,  “Sulfuric Acid El.ant.” shall mean a p;c\)i:fzss unit engaged in the pr}oduction, |
of sulfuric’: .acid and related ﬁro-duc‘tsv using the 6ontact prdce,ss. Marsﬁléx owns iar'xd bperates two
" _ Sulﬁxﬁc Acid ‘Plants that are subjéct to this Consent Decree: the A and B Plants at the Oregon
Faéility. Chemtrade owns and operatés the remaining six Sulfuric Acid Plants that are subjéct to
this Consent Decree: one each at the Cairo, Beaumont, Shreveport, and Tulsa Facilities and two
‘(Riverton 1 and 2) at the Riverton Facility.

bww.v “Title V Permit” shall mean a permit required by or issued pursuant to the . |

requiremg:nts of 42 U.S.C. §§ 7661 - 76611.
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xx.  “Ton” or “tons” shall mean short ton or short tons. One Ton equals 2000
pounds. |
| Y- | “Tulsa Facility” shall menn,the facility located at 5201 West 21° St,,
Tulsa, OK 74107, and currently owned and operated by Chemtrade Reﬁnery Servicesv.
| 77. “United States™ shall rnean_th-e United States of America, acting on behalf
of U.S. EPA.
asa. “U.S. EPA” shall mean the United States Environmental Protectinn
Agency and any of its éuccessor dgpaftménts or agencies.

"IV. CIVIL PENALTY -

| 9. Prior ’;0 tne Lodging of this'Consent Decree, Defendants deposited $700,000 into
an interest-bearing escrow account as a civil penalty. Within 30 nays after the Effective Date of
this Consent Decree, Defendanté snall transfer to the United States and theFCo-Plaintiffs the
~entire balance in the escrow account, in the following manner:

a $460,000,_ plns all accrued interest on the original $700,000, to the United
| Sfatés bﬁl FedWirg Electronic ands _Transfef (“EFT”) to the'U.‘S.'_ Departrnent of Jnstice in -
ancordance with written_ instructions to be pnovided to Defendants, foilowing- lodging of the
Consent Decree, by the Financial Litigation Unit of the U.S. Attorney’s Office for the 'Northém
| District of Ohio, 801 W. Superior Ave., Snite 400, Cleveland, OH 44113. At the time of
_najrnent, Defendants shall send a copy of the EFT authorization form and the EFT transaction

record, together with a transmittal letter, \_fs/ihich shall state that the payment is for the civil penaity

owed pursuant to the Consent Decree in United States, et al. v. Chemtrade Logistics, et al., and

shall» reference the.civii action numbér, USAO File Number 2008V02383, DOJ case number

14
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90-5-2-1-06944/1, to the United States in the manner set forth in Section XV of this Decree

(Notices); by email to acctsreceivable.CINWD@epa.gbv: and by mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Oh_io 45268

b. $60,000 to the Stéte of Louisiana by bank check made payable to the
Louisiana Department of Environmental Quality and sent to Darryl Serio, Fiscal Director, Office
,of Management and _Finan{:e, LDEQ, P.O. Box 4303, Ba}ton Rouge, Louisiaria 70821-4303.
c. $120,000 to the State of Ohio by three separate checks in the following -
| -rﬂanﬁer:

i. . $72,000 shall be delivered by bank check payable to the order of
. “Treasurer, State of Ohio” and delivered to Martha Sexton,

Paralegal, or her successor, Office of the Attorney General of Ohio,
Environmental Enforcement Section, 30-East Broad Street, 25th
Floor, Columbus, Ohio 43215-3400; the memorandum portion of
the check, or some other prominent location on the transmittal
letter or documentation, shall include reference to “A.G. EAGO

No. 363812;” '

ii. '$24,000 shall be delivered by bank check payable to the order of .
. “Treasurer, State of Ohio” and delivered to Martha Sexton,

Péralegal,]of her successor, Office of the Attorney General of Ohio; -~

Environmental Enforcement Séction, 30 East‘B'road Street, 25th’
Floor, Columbus, Ohio 43215-3400, to fund the Clean Diesel
-School Bus Program established by the Ohio Director.of _
Environmental Protection pursuant to O.R.C. 3704.144 and O.A.C.
Chapters 3745-50 through 52, for the purpose of installing, in
accordance with Ohio Environmental Protection Agency

- guidelines, diesel particulate filters for school buses operated by
school districts in the State of Ohio, and which is made available to
Ohio school districts in accordance with a grant established by the
Ohio Director of Environmental Protection; the memorandum
portion of the check, or some other prominent location on the
transmittal letter or documentation, shall include a reference to-
“A.G. EAGO No. 363812” and specify that such monies are to be
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deposited into the fund established by Ohio Environmental
Protection Agency for the Clean Diesel School Bus Program (Fund
- 5CDO0); and R ‘ :
iii.  $24,000 shall be delivered by bank check payable to the order of
“Treasurer, State of Ohio” and delivered to Martha Sexton,
Paralegal, or her successor, Office of the Attorney General of Ohio,
Environmental Enforcement Section, 30 East Broad Street, 25th
Floor, Columbus, Ohio 43215-3400, to fund the Ohio Department
. of Natural Resources, Division of Forestry, Urban Forestry Grant
Program in order to provide for tree-planting projects.in the City of
Oregon, Ohio; the memorandum portion of the check; or some
other prominent-location on the transmittal letter or documentation,
shall include a reference to “A.G. EAGO No. 363812 and specify
that such monies are to be deposited into the fund established by
- Ohio Department of Natural Resources for the Urban Forestry
Grant Program (Fund 5090). :

d. | $60,000 to the Oklahoma Depaﬁment of Environmental Qué\lity-by\
certified check or money order made payable to the Oklahoma Department of Environmental
Quality Revolving Fund and delivered to: Accounts Receivaele, .Finaneial and Human
V Reseurces Management, Department of Environmental Quality, PO Box 2036, 6klahoma Cify, ‘
Oklahoma 73101-2036.

10. If any i)enion of the ClVll pepalty due to the United Sta:tes or a}_Co-l"laint’if_f isnot
© paid when due,-_D.efendar:l.ts‘:shléll’ pay \i.'r.lte.rest. oh the atﬁou_ﬂt pasf due, éeeming fretﬁ the Effective '
‘:Datev through the date of payment?atAthe rate speeiﬁed in 28vU.S.(A3. § 196 1'. Interest bayment
qﬁdef this _Paragraph shall be in éddition_ to any stipulated penalty due.

1. In the eveﬁt that this Coﬁsent Decree is not entered by the Court, the entire sum of
the‘ money depos'rted in'the escrow eec_ount, plus all acciued interest thereon, shall be retul‘*ned‘te »

Defendants.
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12. Defendént shall not deduect any. pei_xalties paid under this Decree pursuant to this
Section or Section IX (Stipulated Penalties) in calculating its federal or state or local income tax.

V. COMPLIANCE REQUIREMENTS

A. SO, Emission Limits, Mass Caps, and Schedule of Compliance

13. Beaumont Sulﬁxﬁc Acid Plant. By no later than July 1, 2011, Chemtrade shall
‘comply with the following SO, emission requirements at the Beaumont Sulfuric Acid Plant: |
a.  Short-Term Limit: 2.2 Ib/ton.

b. '-Emlssmns Dunng Startup: Set forth in Appendix H. These hrmts shall be
apphcable for no more than 26 hours.

T C.- _Mass Cap: 380 0 tons/year. Chemtrade shall commence monitoring by
July 1, 2011, but shall have until July 1, 2012, to meet this limit, and until
July 15, 2012, to calculate the amount of SO, emitted for the first
" 12-month period. Thereafter, by no later than the 15" day of each month,
Chemtrade shall calculate the amount of SO, emitted for the immediately
preceding 12-month period.

14. Shreveport Sulfuric Aéid Plant. By no later than January 1, 2012, Chemtrade

shali comply with the following SO, emission requirements‘at the Shreveport Sulfuric Acid
~Plant: | | |

| a. Short;Tei'm Limit: 2.0 Ib/ton.

b. . Emissions During Startup: Set forth in Appendlx H These limits shall be

applicable for no more than 26 hours

c. Mass Cap: 215.0 tons/year. Chemtrade shall commence monitoring by
January 1, 2012, but shall have until January 1, 2013, to meet this limit,
and until January 15, 2013, to calculate the amount of SO, emitted for the
first 12-month period. Thereafter, by no later than the 15% day of each
month, Chemtrade shall calculate the amount of SO, emitted for the
‘immediately preceding 12-month period.
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l5_. TulSa Sulfuric Acidl’la’n’t. By no later than .lanuary 1, 2010, Chemtrade shall
comply with the following SO, emission requirements at the Tulsa Sulfuric Acid Plant:
a. Short-Term Limit: 1.7 Ib/ton.

b. Emissions During Startup: Set forth in'Appendix H. These limits shall be
applicable for no more than 26 hours.

c. - Mass Cap: 92.4 tons/year. Chemtrade shall commence monitoring by
January 1, 2010, but shall have until January 1, 2011, to meet this limit,
and until January 15, 2011, to calculate the amount of SO, emitted for the
first 12-month period. Thereafter, by no later than the 15" day of each
month, Chemtrade shall calculate the amount of SO, emitted for the
immediately precedmg 12-month period.

16.- Rlverton 1 Sulfunc Acid Plant By no later than January l 2013 Chemtrade shall

comply with the followmg SO, emission requlrements at the Riverton 1 Sulfuric Acid Plant:
a. = Short-Term Limit: 1.9 Ib/ton.

'b. - Emissions During Startup: Set forth in Appendix H. These limits shall be
applicable for no more than 26 hours.

c. Mass Cap: 35.0 tons/year. Chemtrade shall commence monitoring by
January 1, 2013, but shall-have until January 1, 2014, to meet this limit,
and untilJanuary 15, 2014, to calculate the amount of SO, emitted for the -
first 12-month period. Thereafter, by no later than the 15“‘ dayofeach =
“month, Chiemtrade shall calculate the amount of SO, emitted for the
1mmed1ately preceding 12-month period.

17.  Riverton 2 Sulfuric Acid Plant. By no later than January 1, 2013, Chemtrade shall
comply»wilh the following ‘SOIZ emission requirements at the Riverton 2 Sulﬁlrlc Acid Plant:
a. Short-Term Limit: 2.1 Ib/ton.

b Emiséions Duri_ng Startup: Set forth in Appendix H. These limits shall be
applicable for no more than 26 hours.

c. Mass Cap: 38.0 tons/year. Chemtrade shall commence moni'toring by
- January 1, 2013, but__ shall have until'Jan-uary 1, 2014, to meet this limit,
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and until January 15,2014, to calculate the amount of SO, emitted for the
first 12-month period. Thereafter, by no later than the 15th day of each

month, Chemtrade s_hall calculate the amount of SO, emitted for the
iminediately preceding 12-month period.

18. Oregon A Sulfuric Acid Plant. By no later than July 1, 2011, Marsulex shall

comply with the following SO, emission requirements at the Oregon A Sulfuric Acid Plant:
a. Long-Term Limit: 2.40 lb/ton. Marsulex shall commence monitoring by
July 1, 2011, but shall have until June 30, 2012, to demonstrate
compliance with this Long-Term Limit. '

b. Short—Term Limit: 35 1b/ton.

19. Oregoll B Sulfuric Acid Plant. By no later than July 1, 201 1, Marsulex shall |

comply with the followmg SO, emission requlrements at the Oregon B Sulfuric Acid Plant‘
" a. Long- Term L1m1t 2.50 lb/ton Marsulex shall commence momtonng by
July 1, 2011, but shall have until June 30, 2012, to demonstrate
compliance with this Long-Term Limit. :

b. Short-Term Limit: 3.5 Ib/ton.

20.  Cairo Sulfuric Acid Plant. By no later than July 1,201 1,' Marsulex shall cause the

Cairo Facility to comply with the followmg SO, emlssmn requtrements
‘a. Long-Term ant 1.90 lb/ton Chemtrade shall be respon51ble for
. demonstrating and maintaining compliance with this limit. Monitoring

shall commence by July 1, 2011, but demonstration of compliance with
this Long—Teml Limit shall not commence until June 30, 2012,

b.  Short-Term Limit: ‘ 3.0 b/ton.

21.  Proposed Increases to a Mass - Cap. Any proposal to increase a Mass Capln this

- Decree must be ag_reed to by all of the applicable Parties and submitted to the Court for approval
as a modification to this Decree. Until such time as the Court approves such modification, all .

‘Mass Caps in this Decree shall remain in full force and effect. Chemirade shall provide notice to
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the Uni;ed States and the Applicablé Co-Plaintiff or Pléintiff-lntervenor, in the ma@e; set forth

- in Section XV (Notices), i)ﬁdr to ‘Submitting or at the t_iine fhat it submits any permit abﬁlication )
that seeks to increase the produc’;ion capacity or emission limits (inclﬁding the Mass Cap) for any

_of Chemtrade’s Sulfuric Acid Plants if the proposed incfease(s) 'wOuld be permisvsi‘ble only if the |
applicable Mass Cap and/or other applicable emission limit(s) in this Decree were relaxed.

B. Scrubber Design

22.  In order to achieve compliance with the 'SOZ, emissions limits in Paragraph 20 for.
the Caito F acility, Marsulex shall in_stall anew scrubber. Marsulex shall desigr_l the new scrubber
“to be cépable of achieving at least 95% removal efﬁciency, except dilring periods of Startup,

. Shufdown, and Malfunction.

C.  Acid Mist Emission Limits
23. Marsulex, with respect to the Oregon and Cairo Facilities, and Chemtrade, with
Tespect to tfle BSTR Facilities, shall comply with the NSPS, Subpart H sulfuric acid iniét
emission limitation of 0.15 lb/ton of 100% Sulﬁlric Acid Produced, as set forth at40 C.F.R.
§ 60.83, by no.late_:r' than the following dates: | . | |
,- a. . ." ‘BeauAmon»t: ' Jﬁly 1, 2011

b. S»hrel.veport: : Date of Lodging

c.  Tulsa: Date of Lodging

d.  Riverton I: January'l,2013

e Riverton2: January 1,2013

£ Cairo: July 1, 2011
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g Oregon A: .Da.te of Lodgimg

h Oregon B: D'ate‘ of Lodging
Compliance with the acid mist limit shall be demonstrated using the perforrhance test. require'd_ by
Paragraph 34 of this Consent-becree. For all Facilities, th'e‘ acid mist performance tests requiréd,
under Paragrabh 34 may be undertaken at the same time as the performance tests for the SO,
limits required under Paragraph 35 and scheduled under Parégraph 33, no_twithstaﬂding thét the
Sh;eveport, Tulsa, and Oregon FaCi_lities are réquired to chply with the NSPS acid mist limits

as of-thé Date of L_odging.

24.  Ongoing Responsibility for Compliance with the Acid Mist- Limits at th'e.CairOi

" Facility. For the Cairo Facil_ity,vMarsul_ex shall be responsible for timely complying with the
limit set forth in Paragraph 23 and shall remain responsible until the date set forth in a Joint
Notice from Marsulex and Chefntradé, pursuant to Paraéraph 41, that identifies the date on whi'(.:h
Chemtrade avccep.ts.responsibili-ty for compliance with the acid mist limit. The Joint Notice mﬁsf
include the results of a performance test that dem'on_strateé corﬁpliance in Qrder for thé: transfer to
be effective. |

D.  NSPS Applicability

25.-  Each Covered Sulfuric Acid Plant shall be cénsi(iered an ‘affectec.lv facilit;' for -
purposes of thé New Sourée Performance Standards (“NSPS”), 40 C.F.R. Part 6O,ISubpart H, by
no later than the following dates: V | |

a.  Beaumont: Julyl,2011
b. Shreveport:  Date of quging

c. - Tulsa: ~ Date of Lodging
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d. Riverton 1:  January 1, 2013
e Riveftbn 2: Januéry 1,2013

f. Cairo;_ July 1, 2011

.i g. Oreg_on A | Date of Lodging

h. - Oregon B: Date of Lodging’
After such date, each Sulfuric Acid Plant shall comply witi1 all applicable requiremenfs for
affected facilities under the NSPS 40 C.F.R. Part 60, Subparts A and H, br'with thé fequ_ir(eménts
- of this'Consent Decree (if more stringent). A conﬁnuous opacity’nion’itoring Systerﬁ (“*COMS”)
may be used for 'monitbri'n'g bomplianCe.'With the vop'acity hmlt found at 40 C."F.Rf § 60.(83(3)(2) at
any of the Facilities. - Satisfactory gomi)liance with notiég-and compliance demonstration

obligations set foﬁh in this Consent Decree shall be deémed to satisfy all applicable initial

notification and complianCe'demonstration'requirements of NSPS Subparts A and H.

26.  Ongoing Responsibility for Complianpe with the NSPS at the Cairo F acilfty'. F‘or"
the Cairo Facility, Marsulex shall be responsible for timely complying with ‘the> requirements Qf -
the NSPS a.ndAshall'j remain ;esponsiblé until t‘h'e'dat'e.‘set forth in a Joint Notice from Marsulei |
~and Chemtrade, submitted pursuant to Pafagraph 41, that idenﬁﬁgs thie daté on whi{ih Ch"emtrade:
‘accepts responsibility for compliance Wi‘th the NSPS. | |

27. Best Practices. At all times after tﬁe Effective Date of this Consent Décree,
including periods of Startup, Shutdown, and Malﬁnction, Marsulex, with respecf to the Oregon
Faéility, and Chemtréde, with respect fo the Cairo aqd BSTR Facilities, sﬁall to the extent

practicable maintain and operate each.of their Covered Sulfuric Acid Plants, including associated
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air pollﬁtion control equipment, in a manner consistent with good air pollution control pra‘étices :

for minimizing emissions.

~ E. Emissions Monitoring

- 28, Instal"l'ation, Certiﬁcation, and Calibration. By no lat%:r than the folloWing dat’es,‘
Marsulex, with reSpect to the Oregon anci Cairo Facilitiés, and Chemtrade, with respect to the
BSTR Facilities, shall install, certify, and calibrate an SO, continuous emissions monitoﬁng‘
system (“CEMS?”) capable of directly measur_ihg the SO, emission rate expressed as lb/ton of
 100% Sulfuric Acid Produced: -

a. Béaumo.nt; ~ July 1, 2011

b. - S-hregzeport: » January 1, 2012 B

c.  Tulsa: January i, 2010
d Riverton 1: = January 1, 2013

e Rivérton 2:  January 1,.2013' |

f Cairo: | July 1, 2011

g 'Oregon A: o Julyl,2011 :

h. . OregonB: Julyl, 2011

., 29. Respdn‘sibﬂity for Erflissions Moniton'ng; After the dates 'séf forth in.
Paragraph 28, Marsulex, with respect to the Oregon .Facility,Aand vChefntrade,vwith._respect to the
BSTR Facilities, shall operate and maintain thé CEMS. For the CEMS at the Cairo F'acilit'y,
Marsulex shall operate and maintain it from‘-J'une 30, 2011, until the 'date setAforth ina ?Ioint

Notice from Marsulex and Chemtrade, submitted purshant tov'Paragraph 41, that identifies the_'
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date on which Chemtrade accepts responsibility for the operation and maintenance of the Cairo
CEMS.

30. Continuous Operation of CEMS and Minimization of CEMS Downtime. After

the dates set forth in Paragraph 28, and except during CEMS breakdowns, repairs, calibration
checks, and zero span adjustments, th‘e CEMS shall be in continuous operation during all
Operatmg Periods and Shutdowns to demonstrate compliance with the SO, ernlssron limits
established in Subsectlon V.A of this Consent Decree. The Defendant respon31ble for operatmg
and maintaining the CEMS shall take all steps necessary to avoid CEMS breakdowns and
minimize CEMS downtirne. This shall inchtde, but is not limited to, »oper'ating_ and maintaining
the CEMS in accordance with best practices and maintaining an on-site inventory of spare narts
or other supplies necessary to make rapid _repairs to the equipment.

31. SO, CEMS Plans. CEMS Plans that describe how Marsulex and Chemtrade shall»
monitor'comnliance with the SO; emiseion limits established in Subsection V.A of this Consent
Decree including the methodology that they shall use to demonstrate compliance in the event of
) CEMS downtlme lastmg longer than 24 hours are attached in Appendices A - G. On and aﬂer
the dates set forth in Subparagraphs 28a-e, Chemtrade shall implement the CEMS Plans at
| App_endices A -E for the BSTR Facilities. On and after July 1, 2011, Ma'rsulex shall implement
. the CEMS Plan at Appendix G for the Oregon Facility. Marsulex also shall implement the
CEMS Plan at Appendix F for the Cairo Facility from July 1; 2011, until.the date set forth ina
Joint Notice_from Marsulex and Chemtrade, submitted pursuant to Paragraph 41, that identifies

the date on which Chemtrade accepts responsibility for the implementation of the Cairo CEMS
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Plan. The momtonng methods spec1ﬁed in the CEMS Plans have been approved as appropnate
alternatlve monitoring methods for purposes of NSPS pursuant to 40 C.F.R. § 60. 13(1)

32. Modified or Alternative CEMS Plans for Beaumont, Shreveport, Riverton 2,

' Oregon A, and/or Oregon B Sulfuric Acid Plants. Chemtrade, with respect to the Beaumont, :
Shreveport; and/or Riverton 2 Sulfuric Acid Plants, and Marsulex, with respect to the Oregon‘A
and/or B Sulfuric Acid Plants, may eecure relief from the requirement, in the applicable CEMS
Plan, to install a Converter Inlet SO, Analyzer by complying with the provisions of this

.. Paragraph. A deci_sjon to eeek relief from the requirement to install a Converter Inlet SO2

' Analyzer is w1th1n the discretion of the Apphcable Defendant

a. Bas1s for Proposmg a CEMS Plan that Does not Include the Use of a

Converter Inlet SO, Analyzer. Either Defendant may propose a CEMS Plan that does not include

the use of a Converter Inlet SO, Analyzer (“Alternative CEMS Plan”) only if all of the following -

conditions are met:

i’ Defendant has undertaken best efforts to use a Converter Inlet SO,
Analyzer in compliance with the requlrements of the. apphcable
. CEMS Plan;

il Either the use of a Converter Inlet SO, Analyzer is technically
infeasible or a Converter Inlet SO, Analyzer cannot be configured
in such a way as to allow Defendant to measure SO, converter inlet
concentration with sufficient accuracy; and - :

11i. Modifications to the applicable CEI\\/IS Plan and/or Performance
Specifications for the Converter Inlet SO, Analyzer would not
allow Defendant to alleviate the condltlons that resulted-in
technical infeasibility or inaccuracy in measurement.
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b. Modified CEMS Plan. If modifications to the applicable CEMS Plan.

and/or Performance Specifications for the Converter Inlet SO, AnalyZet will allow Defendant to
use a Converter Inlet SO; Analyzer to measure converter inlet SO, concentration, Defendant shall
| submit a proposel to U.S. EPA and the Applicable Co-Plaintiff or Plainti'ff-Intervenot, in the
manner set forth in Section XV (Notices), to modify the applicable CEMS Plan rather than
propose an alternative that does not include the use of a Converter Inlet SOZ Analyzer.

- U.S. EPA,,aﬁer consultation wit}t the Applicable Co—Plaintiff or Plaintiff-Intervenor, will either
approve or disapprove, in whole or in part, the proposed modification(s). Agréed-Upon |
modiﬁcatiotls to the epplieable CEMS Plan under this Subparagraph ate'ﬁon—mater‘ial
modiﬁcations to this Consent Decree anti will be effective when approved by US EPA. Within
thirty (30) days after receipt of a U.S. EPA notice disapproving Defendant’s proposed modtﬁed
CEMS Plan or‘dtrecting Defendant to implement a Modiﬁeti CEMS Plan with which Defendant
dxsagrees Defendant wxll invoke Section XI of this Decree (Dlspute Resolutlon)

oc. Techmcal Infea31b111ty and Alternatlve CEMS Plan Report If all of the

condItlons in Subparagraph 32.aare satisfied, Defendant may submlt a Techmcal Infeasxbﬂlty
and Altematwe CEMS Plan Report to U.S. EPA and the Applicable Co- Plamttff or
Pla‘mtlff-lntervenor, in the manner set forth in Section XV (Notices), that includes detailed
descriptions of the following:
i The efforts that Defendant undertook to use a Converter Inlet SO, .
Analyzer in compliance with the applicable CEMS Plan, including
a detailed description of all of the efforts Defendant and its
equipment vendors, contractors, and/or consultants undertook to

install, certify, maintain, and/or operate the Converter Inlet SO,
Analyzer, together with any supporting documentation;
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il

1l

v.

V1.

vit. -

Viii.

Al poténtial remedies considered by Defendant and/or its

equipment vendors, contractors, and/or consultants to install,
certify, maintain, and/or operate a Converter Inlet SO, Analyzer;

The relevant events and considerations that led Defendant to
conclude that either the use of a Converter Inlet SO, Analyzer was
technically infeasible or a Converter Inlet SO, Analyzer could not
be configured in such a way to allow Defendant to measure SO,
converter inlet concentration with sufficient accuracy, including all
related correspondence with equipment vendors, contractors,
and/or consultants, and any other supporting documentation;

The modifications to the applicable CEMS Plan and/or’
Performarice Specifications that Defendant considered to evaluate
whether the conditions that resulted in technical infeasibility or

- measurement inaccuracy could be alleviated;

"The alternative plan that Defendant propdses for measuring

converter inlet SO, concentration or otherwise measuring the
emission rate expressed as lb/ton (“Alternative CEMS Plan”);

Justiﬁc'ations‘ for the proposed Alternative CEMS Plan;

. Procedures that Defendant proposes for verifying the accuracy and :

performance of the proposed Alternative CEMS Plan; and’

AAny other information that Defendant deems relevant.

d. US.EPA Reviéw and Approval of Alternative CEMS Plans. Defendant. '

shall provide all inforfnation requested b:yvU.S. EPA or the Applicable Co-Plaintiff or

Plaintiff-Intervenor after Defendant’s submission of the Technical Infeasibili_ty and Alternative

CEMS Plan Repbrt. U.S. EPA, after consultation with the Applicable Co-Plaintiff or

Plaintiff-Intervenor, will either approve or disapprove, in whole or in part, Defendant’s proposed

Alternative CEMS Plan. If U.S. EPA plans to disapprove all of part of a proposed Alternative -

- CEMS Plan, U.S. EPA first will consult with Defendant to determine if a mutually-agreeable -

CEMS Plan (whether it be the original CEMS Plan attached to this Decree, a Modified CEMS
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. -Plan,' or an Alternative CEMS Plan) can'be ag’reed to. After consultation with Defendant,

U.S. EPA will require Defendant to imnlement either the original CEMS Plan, a "

US EPA-approved Modiﬁ.ed CEMS Plan, ora U.S. EPA—approved Alternative CEMS Plan. In
no etvent will U.S. EPA approve an Alternative CEMS Plan it deems to be inferior to the
monitoring procedures specified in 40 C.F.R. Part 60, Subpart H. The basis for any decision by -
U.S.-EPA to disapprove, in whole or in part, any Alternative CEMS P!anwill be the failure to
satisfy one or more of the conditions in Subparagraph 32.a. Within thirty (30) days aﬁervre.ceipt

of a U.S. EPA notice disapproving an Alternative CEMS Plan or dlrectmg Defendant to

1mplement any CEMS Plan w1th which Defendant dlsagrees Defendant must mvoke Sect1on XI o

of thlS Decree (Dispute Resolution) or will be deemed to have accepted U.S. EPA’s decision.

| e. Defendant shall irnplement any Modified or Alternative CEM_S Plans that
. tt proposes under Subparagraphs 32.b or 32.c unlese and until:- (i) a different Plan is mutually
agreed to by Defendant and U.S. EPA (after'oonsultation _\;vith the Applicable C0~Plaintiff or
Plaintiff—tntervenor) and Defendant consents to implement this Plan; or (ii)-‘Defendant is
. required, by Coutt.Order issued through diepute resolution proceedi_ngs (Section XI), to
.irnple‘ment a Plan. | . |

f. Timing for Proposing a Modified or Alternative CEMS P_lan. If Defendant g

seeks to propose a Modified or Alternative CEMS Plan, Defendant shall submit its request to
U.S. EPA and the Applicable Co-Plaintiff or Plaintiff-lntervenor,'in the manner set forth in
Section XV (Notices), by no later than four (4) ‘months prior to the compliance dates for the

Short-Tenn SO, Limits in Subsection V.A. In the request; Defendant shall comply with the
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_requir.emenrs' of Subparagraph 32.b (for a Modified CEMS Plan) or 32.c (for an Alternative

CEMS Plan).

F. - Performance Testing
33.  Dates. The performance tests required in this Subsection V_F shall be performed
at the following Covered Sulfuric Acid Plants by no later than the following dates:
| a. ‘Beaumont: July 1, 2011
b.  Shreveport: January 1, 2012
c.  Tulsa: January 1, 2010
d Riverton 1: Jarruary 1,2013
€. Riverton 2: Jarruary 1, 2013‘
f. Cairo: July 1, 2011
g vOregon A: Julyl, 2011
h. 'A Oregon B: July 1, 2011
, 34. Acid Mist. Marsulex, with respect to the Oregon and Cairo Facilities and
| Chemtrade W1th respect to the BSTR Facxhtres shall conduct a performance rest measurmg the
emission rate of acid mist in accordance w1th the apphcable requlrements of 40 C.F.R. Part 60,
~ Appendix A, Reference Method 8,-or an alternative method approved by U.S. EPA. These |
performance tests shall be used to demonstrate compliance with the acid mist emission limit
_established in Paragraph 23 arld may serve as the NSPS performance test required under 40
CF.R. § 60.8. bMarsulex and Chemtrade shall take »all steps necessary_ to assure accurate

measurements of 100% sulfuric acid production during each test run. .
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35, S0, Emission Limits. Marsuléx, with respecttb the Oregon and Cairo Facilities,

and Chemtrade, with respect to the BSTR Facili’pies, shall conduct a performance test measuring

the emission rate of SO, in accordance with ,ihe applicable requirements of 46 C.F.R. Part 60,

" Appendix A, Reference Method 8, and Part 60, Appendix'B, _Performanc‘:e Specification 2. This

test shall consist of at least nine method test rins ahd may serve as.the CEMS relative accﬁracy

test required under Performance Specification 2. If applicable, this test may also serve as the
NSPS performance test required under 40 C.F.R. § 60.8. Marsulex and Chemtrade shali take all
As_téps‘ n‘eceésary to assure accurate measurements of 100% sulfuric acid pfoduction duriri‘g-each

, teét run.

36.  Advance Notification. By no later than 30 days before‘any performance test

required by this. Section V.F. is conducted, Marsulex and Chemtrade, as apblicablé, shall provide
notiée, in the manner set forth in Section XV (Notices), of its intent ;co conduct such testto
US EPA, the state in which the Covered S_ulfuric Acid Plant is located, and,. if applicable, the '
lflaintifﬁhntervenor. This notification must include the scheduled date of the test, an emissions

“ test protocol, a desctiption of the plan_ned_ operating rate and opéra,tihglc.o:n'(vlitions, and the -
. précedmes fhét- will b\efused’to measure 100% Sulfuric Acid ~P_r0du;:'tion.: IfU.S.EPAora
Co—Pla‘inti_ff requires any adjustment of the testihg protocol or operating conditiohs,Defeﬁdaht .
, shall make sﬁch’ adjusfments and conduét the performance 'test‘in conformity with U.S. EPA's
and/or the Co-Plaintiff's requirements of squif the issue(s) for resolution under the dispute

‘ resolhtion provisions (Section XI) of this Consent Decree.

>

37.  Report of Results. By no later than 60 days after conducting a performance test

required under this Subsection V.F., Marsulex, with respect to the Oregon and Cairo Facilities, -
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and Chcrh_trade, with respect ‘to .th'e BSTR Facilities, shall submit to U.S. EPA and to the
: AApplicable Co-Plaintiff or Plaintiff-Intervenbor, in the manner set forth-in Section XV (Notices), a
:repon documenﬁng the results of the performance tests. -

G.  Operation and Mainténance Plans

38, By no later than the following dgtgs, Marsulex, with respect .to the Oregon
Facility, Chemtrade, with respectkto the BSTR Facilities, and Marsu__lgx and Chemtrade together,
| with respect to thé Cairo F acilify, shall prepare and submit to U-;S. EPA and the Applicable |
: Co—Plaintiff or Piainﬁff-Intéryenor, in fhe manner s'étA forth.-in.S'ection XV (Notices), an Operation |
.and M_ainte;nahpc_ Plan (“O & M Plan”) for each Covgred.Sulfuriq Acid Plant: ‘
;a. , A Beaurx;ont: Jul-y 1, 201 1 .
b. | Shreveport:  January 1, 2012
.c. | Tulsa: January 1, 2010
d. Riverton 1:  January 1,.2013
e. Riverton 2: Jénuary 1', 2013
Cf Cairon July1,2011
g - OrééonA:: July 1;2011 k
h. | .‘Oregon'B% July 1, 2611 |
U.S. .EPA and/or the Applicable Co-Plaihtiff or Plaintiff-Intervenor may provide.comments .
‘ and/or recommendations with respect to each Plan.
°39.  EachO &M Plan shall describe the operating and maintenaﬁce p'rocedur_es _
' necessary to: (i) minimize the fréqﬁency of Co.vere'd Sulfuric Acid Plant.Shutdowns (thereby .

reducing the number of Startups of each Covered Sulfuric Acid Plant); and (ii) at all times,
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including during periods of Startup, ShutdoWn, and Malﬁinction, maintain and operate each
Covered Sulfuric Acid Plant, including associated air pollution control equipment, in a manner
consistent with good air pollution control practices for minir_nizing emissions.

40. Byno later than the dates set forth in Paragraph 38, Marsulex, with respect to the
Oregon Facility, and Chemtrade, with respect to the Cairoand BSTR Facilities, shall implement
the O & M Plan. No less frequently than once every three years, iVIarsule)i with respect to the
Oregon F acﬂity, and Chemtrade, with respect to the Cairo and BSTR Facilities shall review, and
update as necessary, the O & M Plan for their respectrve Covered Sulfurrc Acid Plants.

H. Joint Netice Regardmg the Transfer of Responsrbillties for Comphance with
Certain Requlrements related to the Cairo Facility :

41. Joint Notice.

a. : Requirements Subject to the Transfe‘r of Responsibility. Marsulex and
Chemtrade expect t‘o. transfer responsibility for cornpiiance with the following req_uirenients at
the Cairo Facility frorn Marsulex to Chemtrade lat some time dur_ing the course of this Consent
Decree @) the SO Short-Term Limit in Subparagraph 20. b (11) the acrd mist limit in
Paragraph 23.1; (111) the NSPS obligatrons of Paragraph 25 (1v) the operatlon and mamtenance of -
~ the CEMS pursuant to Paragraphs 29 30 (v) the 1mp1ementatlon of the CEMS Plan pursuant to
Paragraph 31 and Appendix F; and (vi) the reporting requirements of Paragraph 55. Marsulex
and Chemtrade have entered into a separate agreernent (to which neither the United States nor the
State of Ohio is a party) that gov_ern_s, inter-alia, that transfer of respdnsibility.

b. | Liability for the Requirements of Subparagraph 41.a and Contents of a

Joint Notice. Notwithstanding Subparagraph 41.a, for purposes of this Consent Decree,

32



Case 3:09—cv—00067 " Document 3 Filed 01/12/2009 Page 37 of 89

o 'Marsulex sﬁaﬂ remain liable for each of the requirements identiﬁ\edv in Subparagraph 41.a unless
and until Marsulex andv Chemfmde submit a'noﬁceb, jointly executed by thém (“Joint Notibe”), to
the United Statgs and Ohio, in the mannér set forth in Seciion XV (Nétices) and by certified mail,
that.speciﬁcélly refgrenceé this Paragraph and identifies ‘tﬁe date on which compliance with the
‘relevant requirement will be transferred. In order for the transfer of responsibility for complianpe
with .the SO, Short-Term Limit and the aéid mist limit to be efféctive, the Joint Notice must

include the results of a performance test that demqnstratesvcompliance with each of these limits.

c. Multiple Joint Notices Allowed. Separate Joint Notices for separate

compliance requirements may be _'s,ub:n'xitted or aArJ oint Notice or Notices that include the transfer
of more than one compliance requirement may be submitted.

42. For those requirements for which responsibility is transferred from Marsulex to
Chemtrade pursuant to a Joint Notice under Paragraph 41, Marsulex shall have no further
respOnsibiﬁty, liability, or obligation under this Consent Decree on and after the date specified in
the Joint Notice for the transfer of responsibility for the requirement(s) of this Consent Decree
that is(ate) the subject of the Joint Notice; provided however, that nothing in this provision is
intended to: g
a. ~Prevent the United States and/or Ohio from seeking ,stipu-la'ted pénalties

from Marsulex, or otherwise enforcing this Consent Decree against

Marsulex, after the transfer of responsibility date specified in a Joint

Notice for violations or non-compliance that occurred prior to the transfer

of responsibility date in the Joint Notice; or
b. Supersede any separate agreement, made outside of this Consent Decrée,

related to indemnification as between Chemtrade and Marsulex for
stipulated penalties.



Case 3:09-cv-00067 DQCUment,S 'Filed‘0‘1’/1'2/2009 Page 38 of 89

43, Inno event shall the United States or Ohio be a paity to any dispute or disi)ute
resolution process betw_een Marsulex ana Chemtrade regarding the transfer of compliance
responsibilities at the Cairo Facility, including the date on which a CEMS is Acapable of being
Qperated and maintained. Such disputes are not governed by this Consent Decree or the _disi:ute
resolution provisions heréin (Section XI). |

VL. PERMITS

44. | Permits Prior to Construction or Installation_.. Marsul‘ex,'_with respect to the

' Orégon Facility, and Chemtrade, with respect to the Cairo and BSTR-Fa;:ilities, shall obtain all
required federal, state, "and‘ local permits necessary for perfqrr_ﬁiﬁgtariY' compliance obligation
under this Consent Decree, including without limitati‘on perinits for Constrﬁction ofbpollution
control technology and the installation of equipment at the Covered Sulfuric Acid Plants.
Chemtrade and Marsulex may seek relief unde;; the provisions of Sectio;l X (Force Majeure) éf
this Consent Decree for any delay in the performance of any Jsﬁch obligétion resulting fro‘m a
failure to obtain, ora delay in 'obtaiping_, any permﬁ or _approvai r,eq-uired. to ﬁl}ﬁll such obligatio’n
 if Chemtrade or Marsulex, as applicable, hasfsﬁbnﬁued-t_i'rﬁely and complete _a{pp_liq'ations _a},xd has

taken all other actions necessary to obtain such pve'rr'nit(s)'.or approval(s). |

45. Permit Applicatioﬁs for APermits Incdfporating the Limits in Subsection‘V.A. By
no later than the aates set forth in Paragraph 46,.Marsu-lex, with respect.to @he Oregon Fac-ility,
a‘ndv Chemtrade, with respect to thev Cairo and BSTR Facilities, shéll squif to the relevant
vpermit‘ting apfhority a complete application tb incorporate the fol-lbwihg requirements info
federally enforceable minor or major ne\‘zs; source review >p-ermits or other federally-enforceable

permits (other than Title V permits):
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For each CoveredﬂSulfuri’c Acid Plant:

i The limits for SO, emissions and Mass Caps established in
Section V.A. of this Consent Decree; and

il. The monitoﬁng requirements established in the CEMS Plans.

. For the Beaumont, Riverton 1 and 2, and Cairo Sulfuric Acid Plants

(which unlike the Tulsa, Shreveport, and Oregon A and B Sulfuric Acid
Plants, do not already have these requirements incorporated into their
permits):

1. The acid mist emission limit established in Section V.C. of this
Consent Decree; s

ii.  The applicability of 40 C.F.R. Part 60, Subparts A and H, and all
requirements therein. . ' '

46. Dates for Permit Applications. _Marsuicx, with respect to the Oregon Facility, and

Chemtrade, with respect to the Cairo and BSTR Facilities, shall submit the permit applications

required in Paragraph 45 by the following dates:

a.

b.

Riverton 1:  July 1,2014

Beaumont: ©  January 1, 2013
Shreveport:  July 1, 2013

Tulsa: - July1,2011

Riverton 2:. July 1, 2014

Oregon'A:  January 1,2013

Oregon B: January 1, 2013

Cairo: | _ :365 days after fhe date of the Joint Notice from Chgmtrade
o and Marsulex in which Chemtrade accepts responsibility

for compliance with the Short-Term Limit set forth in
Paragraph 20. '
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47.  Following submission of the comple{e’pennit applicatiohs, Chemtrade and -
Marsulex shall cooperate with the applicable federal, state or local agency by promptly.
submitting to the applicable agency all avaiiabie information that the applicable agency seeks

following its receipt of the permit materials.

~48. Title V or Other Operating Permits: .Emis"sion Limits and Standards. This
Consent Decree shall not terminate until the requirements‘set foﬁh in this Paragraph are
»incorpo,rvated into: (i) a Title V operating permit for all Fac;ilities except the Tulsa F acility
'(which, as of the Effecﬁve Daté of this Consent Decree,.-‘is> a minor soﬁrce and does not have‘ a
' Title V_péﬁhit); and (ii‘) fhe operatihg' permit for the Tﬁléa ‘Facility; Thereforé, duﬁﬁg the
duration of this Consent Decree, Chemtradé’aind Mérsuie;c shall file all aﬁplications necessary to
incorporate the following Cdnsént Decree requirements into the operating permits for each
Facility in acéofdance with state rules, including applicablé adrﬁinistratjvé amendment provisions
of such rules:
| a .For eaCﬁ Covered Sulfuric Acid Plant:
1 . The limits féx sz emissions aﬁdﬁiMass Caps established in
Section VA of this Consep’t Deqree; ' :

ii. A requirement that the SO, and acid mist emission limits shall not
be relaxed; and

1il. The monitoring requirements established in the CEMS Plans.

b.  For the Beaumont, Riverton 1 and 2, and Cairo Sulfuric Acid Plants
- (which unlike the Tulsa, Riverton, and Oregon A and B Sulfuric Acid
Plants, do not already have these requirements incorporated into their

operating permits):

1. The acid mist_emissioﬁ limit established in Section V.C. of this
Consent Decree;.
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il The apphcabxhty of 40 C.FR.Part 60 Subparts A and H and all
requirements therein.

49. Requi}ements incarporated into Title V operating permits (for the nen-Tulsa
/Faeilities). or other operating permits (for the Tulsa Facility).pursua_nt to Paragraph 48 shall
survive termination of this Consent Decree. |

50.  For any permlt applications required by thlS Section VI that are ﬂled after the
Effective Date of this Consent Decree Marsulex, with respect to the Oregon Facility, and
V _Chemtrade with respect to the Cairo and BSTR Fac111t1es shall submit to U.S. EPA and the

Apphcable Co-Plamtlff or Plamtlff Intervenor, in the manner set forth in Sectlon XV (Notlces) a
copy of each application, as well as a copy of any perrmt proposed asa resul_t of sueh application,
to allow for timely participation in any pnblic comment opportunity. If, as of the Effective Date,
“Chemtrade and/or Marsulex, as applicable, already has received any permit necessary to
i;nplement the reqnirements of this Consent Decree, then no later fhan 30 days after the Effeetive
Date, Chemtrade and/or Marsulex, as applicable, shali'submit eopies nf such permits to |

U.S.’ EPA, and, for the Riverton Facilify, to the Plaintiff-Intervenor, in the manner set forth in

o Sectlon XV (Notices). U.S. EPA and/or the Plalntlff Intervenor may excuse in writing all or part ‘
. _of the latter submissions if copies of such perm1ts have already been submltted pnor to the -

Effective Date.

51. - Emission Credit Generation. . Chemtrade and Marsulex shall not use any SO, or

acid mist emission reductions resulting from any projects conducted pursuant to this Consent

‘Decree for the purpose of obtaining netting credits or offsets in any Prevention of Significant
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Deterioration (PSD), major NSR, and/or minor NSR permit or pe‘rrnit proceeding; provided

however, that nothing in this Consent Decree is intended to prohibit a Defendant from:

a.

Using emission reductions from the installation of controls required by this
Consent Decree in determining whether a project that includes both the
installation of controls under this Consent Decree-and other construction or
modifications (including construction or modifications that affect the facility’s
production capacity) that occur at the same time and are permitted as a smgle
project triggers PSD and/or NSR requirements; :

Using netting reductions or emission offset credits from units that are covered by
this Decree to the extent that the proposed netting reductions or emission offset
credits represent the difference between the emission limits set forth in this
Consent Decree and the more stringent emission limits that the applicable

» Defendant may elect to accept'for‘ these units in a permitting process;

Using nettlng reduc’nons or emissions offset credlts from unlts that are not subj ect
to an emission limitation under this Consent Decree;

Using netting reductions or emissions offset credits for any pollutants other than
sulfur dioxide or sulfuric acid mist.

VII. MODIFICATIONS TO IMPLEMENTATION SCHEDULES RELATED TO
THE UNAVAILABILITY OF A QUALIFIED CONTRACTOR/CONSULTANT

52.

. Modifications to Implementation Schedules related to the Unavallablhty of

~ Qualified Contractors and/or Consultants for the Defendants

a. Defendants’ General Obligation.' Chemtrade and:Marsulex, as applieable,

shali be solely responsible for compliancewith any deddline or the performance of any work

'described in Section V of this Consent Decree, including work that is conducted using the

services of a qualified contractor and/or consultant.

b. Conditions Precedent to Utilizing this Section. Before either Defendant

may seek to extend any deadlines set forth in Section V through the use of this Section VII, the

applicable.Defendant must have: (1) deveIQped_and submitted to U.S. EPA and any Applicable
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, Co-Plaintiff or Plaintiff-Intervenor, in the 'manner set forth in Section XV (Notices);, at the outset '
of the project, a Gantt chart or similar document identifying the éritical path analysis for thé
.project ihcluding identifying when contractors and/or consultants first must be coﬁsulted and
when it/they must be retéined; Defendant may submit updates to this chart or document as the
project proceeds; (ii) undertaken the steps in the project that couid reasonably be undertaken
without the retention of a qualiﬁed contractor 6r consultant; (iii) undertaken a good faith effort to
identify all contractors or copsultants that would be qualified and available to undertai(e the work -

. in the area of the country where the Covered Sulfuric Acid Plant is locatéd; and (iv) contacted éll:
qualified contréctors and copsulta‘nts about their earliest aVailability for doing the work.

C. Notification. If it appears that the unavailability of a qualified coht;actdr

or consultant mayvdelay a Defendant from meeting the compliance requirements in Section V
pursuant to the schedule set forth therein, the D’efendant shall notify U.S. EPA and the |
Applicable Co-Plaintiff or Plaintiff-Intervenor in writing, in the manner set forth in Section XV .
(Notices), of any such delays as soon as tﬁe Defendant reasonably concludes that fhe dela}'f coﬁld A

affect its ability,to comply with the implementation schedule.

d 'Conte‘:nts. of the Noﬁéé; In‘th'é:‘ notiqe due under Parégraph 52.c, the
Déféndant must .incl.ude: 4 (1) the original Gantt éhart_; and all updates, 1f any; (ii)‘ the steps that
o Defendaht undertook in furtheranpe of the project; (iii) an identification of each qualified
contractor/consultaﬁt; (iv) a written repres_entatioﬁ from each qualified contractor/consultant
regarding the earliest scheduie under which that contractor/c_:onsultant could éomplete the wofk
or an affidavit from the Defeﬁdant containing such information; (v) the date(s) that the Defendant

contends it will be unable to meet; (vi) proposed revised date(s) for approval by U.S. EPA, after
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consultation with any Applicable Co-Plaintiff or Plaintiff-Intervenor; and (vii) the specific efforts

Defendant will take to continue to complete the project.

e. Cost Not a Factor. Cost shall not be a consideration in determining the
unavailability of a qualified contractor and/or consultant unless the cost is Sign‘iﬁcantly
disproportionate-to reasonable and customary commercial rates.

f. . Dispute Resolution. Section XI (“Dispute Resolution”) shall govern the

résolution of any dispute respecting any claim by either'Defendant that the unévailability ofa
qualiﬁed contractor/consultant will cause a delay, inclﬁdin‘g any disputes about the duration of
the delay attributable to the qna\)éilabi'lity of a qualified contfacfor/cohsultant. iU.S.' EPA;in
cofxsultation with any Applicable Co-Plaintiff or Plaintiff—IntérQenor, will not unreasonably
withhold its éonsent to a request for a schédule modification if the requirements of this .

Paragraph 52 are met.

g | Procedures for Modifying Dates. The provisions of Section XVIII

- (*Modification™) shall govérn the manner in which modifications under this Section shall be

 made.

h | , Stixﬁ_uléted Pehaltiés happiicable. Sﬁpulated penalties shall ﬁot accrue nor |
' be due and owing during any period between an originally scheduled implementation date and an

“approved modification to such date; provided h.owever,'that_ U.S. EPA and ény Api)licéble.
Co-Plaintiff will retain the right to "seelg étipulated penalties if U.S. EPA does not épprove a

modification to a date or dates.
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i.  Force Majeure Inapplicable. The unavailability of a quaiiﬁed_ contractor or

consultant will not constitute a force majeure event triggering the requirements of Section X;
instead this Section VII will apply.

53. [Reserved.] -

VIII. REPORTING REQUIREMENTS

54. . Information Documenting how Compliance will be Achieved. By no later than

the following dates, Marsulex and Chemtrade, as applicable,_ shall submit to U.S. EPA and the
Applicablé CoQPlaintiff or Plaintiff—lﬁtefvenor, in the manner set forth in Section XV (Notices),
information (including; if appliqable; vplj'cl‘ir_niriary design specifications) doc_umgnting how
Marsulex 6r Chemtrade, as ai)plicable, intends t(; co%npiy \%/ith thé emission limitétions set forth

A in Sub}section V.A:

| Facility | Applicable Date Co_mpliéncé
Defendant Information is Required .

_Beaﬁniont | Chemtrade July 1, 2010
Shreveport Chemtrade . o January 1, 2011
Tuiss .~ |Chemtrade | Janmary1,2009
Riverton Chemtrade Januafy 1, 2012
Oregon Marsulex = - | July 1,2010
Cairo Marsulex July 1, 2010

55. - Semi-Annual Reports: Contents. For the time frames and Covered Sulfuric Acid _
Plants set forth-in Paragraph 56, the applicable Defendant named thereih,_ shall submit to
U.S. EPA and the Co-Plaintiffs énd Plaintiff-Intervenor, in the manner set forth in Section XV‘

(Notices), a semi-annual progress repbrt no later than January 31 and Jﬁl’y 31 of each year, with
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the first semi-annual report dﬁe.on July 31, 2009. Each semi-afinual report shall contaih the

following infermation with respect to, respectively, the half-year between July 1 and

December 31, or the half-year between January 1 and June 30:

. 4.

Work performed and progress made toward implementing the -
requirements of Section V;

Any significant modifications to previously-submitted design
specifications of any pollution control system, or to monitoring equipment, -

- required to comply with the requirements of Section V;

Any significant problems encountered or antlclpated in complymg with the
requirements of Sectlon \'A

- 'A summary of the emissions monitoring and testing data collected to

demonstrate compliance with a requirement of this Consent Decree;

On and after the compliance dates for Short-Term Limits, a description of
all periods of Startup, Shutdown, and Malfunction, including quantity of
sulfur dioxide emitted during such periods and the causes of Malfunctions;

On and after the compliance dates for Short-Term Limits, all information
required to be reported in the applicable CEMS Plan;

Status of permit apphcatlons and a summary of all perrmttmg act1v1ty
pertammg to comphance with thlS Consent Decree;

'Any reports to State agencies. pertammg to comphance w1th thls Consent

Decree

For the Cairo Facility, the dates-on which, pursuant to the requirements of
Section V.H, the responsibility for compliance with each of the
requirements that are subject to being transferred is in fact transferred from
Marsulex to Chemtrade and

After submission of the O&M Plans specified in Paregraph 38 of this

Consent Decree, a descnptlon of any changes or updates made to such |
Plans.
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56. Sem'i-Annu‘a'l Repoﬁs: RéSponsible Pérty and Time Frame.

- a, BSTR Facilities. Chemtrade shall be respohsible for the semi-annual

reports required in Paragraph 55 fqr the BSTR Fa@ilities from thé Effective Date of this Consent‘
Decree u;xtil termination of theC_onsent Décree for the Facility being reported upon.

b. Orégon Facility. Marsulex shall be responsible for the semi-annual reports
required in Paragraph 55 for the Oreg’on‘F‘acﬂity from the Effective Date of this, Consent Decree

until termination of the Consent Decree for the Oregon Facility.

¢. - Cairo Facility.

i . -Marsulex shall be responsible for the semi-annual reports (whether -
' they cover a full six months or, for the first and last report, only:

* part of six months) required in Paragraph 55 for the Cairo Facility
from the Effective Date of this Consent Decree until the date of the
transfer of the last compliance requirement between Marsulex and
Chemtrade as specified in a final Joint Notice:

ii. Chemtrade shall be responsible for the semi-annual report (whether

it covers a full six months or only part of six months) that is first
due after the date of the transfer of the last compliance requirement
between Marsulex and Chemtrade as specified in a final Joint

- Notice. This report shall cover the period of time between the date
that Chemtrade accepts responsibility for the last compliance '

-requirement for which responsibility will be transferred and .
‘December-31 or June 30, as applicable. Thereafter, Chemtrade
shall be responsible for the semi-annual reports at the Cairo
Facility until termination of this Consent Decree for the Cairo
Facility. :

57. Notification of Potential Non-Compliance. If Chemtrade or Marsulex violates, or

has reason to believe that it may violate, any requir‘émeﬁt of this. Consent Decree or of any
. applicable permit, -Chemtrade or Marsulex, as applicable, shall notify the United States and the . .

Applicable Cd-Plaintiff or Plaintiff-Intervenor of such violation or potential violation and its
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duration or anticipated likely dufation, in writing, within 45 calendar days of the day Chemtrade
or Marsulex, as applicable, first becomes aware of the violation or potentl;al violation, with an_
explanation of the violation’s likely cause and of the remedial steps taken, or té be taken, to
prevent or minimize such violation. If the caus;: of a violation cannot be fully explained at the
time the report is due, Chemtrade or Marsulex, as applicable, shall so staté in the report.
Chemtrade orvMarsulex, as applicable, shall investigafe the cause of the violation and shall then
submit an amendment to the report, including a full explanation of the cause of the violation,
within 30 days of §he‘ day Chemtrade or Mgrsulex, és applicabie, becomes aware Qf the cause of
the violatidn.‘ Nothing in this APar_agrap_h or the following Paragraph relieves Ch_emtradé or
Marsulex, as applicable, of its obligation to br‘ovide the ﬁotice required by Section X of this |

~Consent Decree (Force Majeure).

58.  Imminent Threat. ,Whéﬁever any violation of this Consent Decree or of any
applicable permit or a‘nyv other event éffécting the performance of Marsulex or Chemtrade under
this Decree results in a reportable release of a hazardous substance, Chemtrade or Marsulex, as
applicable, shal hqtify US. .EP'A; thé state in"v&hich the Covered Sulfuric Acid Plant is located,
and the fléinﬁff—h’xtervenor, Qrél_ly §r By electronic or facsimile transmisﬁén as soon as possible,
but no later than 24 hours after Chemtrade or Marsulcx,‘ as applicéﬁle, ﬁfst knew of, or.shou_ld
have known of, the violation or event. This proceduré is in addiu‘;ion to the requirements set forth
in the precéding Paragraph.

59. All reports shall be submitted to the ‘persons and in the manner designated in

Section XV of this Consent Decree (Notices).
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60.  Each report submitted by Chemtrade or Marsulex, as appliéable, under this
Section shall be signed by a plani mahager, a corporate official iespbnsible for environmental
management and compliance, or a corporate official responsible for planti engineering
ménagem‘ent' of Chemtrade or Marsulex, as applicable, and shall include the following
certification:

I certify under penalty of law fhat I have examined and am familiar with the information

submitted in this document and all attachments and that this document and its _

attachments were prepared either by me personally or under my direction or supervision -
in a manner designed to ensure that qualified and knowledgeable personnel properly

_gather and present the information contained therein. I further certify, based on my

personal knowledge or on my inquiry of those individuals immediately responsible for

. obtaining the information, ‘that the mformatlon is true, accurate, and complete Iam .
aware that there are 51gmﬁcant penalties for submitting false information, including the
possibility of fines and imprisonment for knowingly and willfully submlttmg a materlally
false statement.

61.  The reporting requirements of this Consent Decree do not relieve Chemtrade or
' Marsulex, as applicable, of any reporting obligations required by the CAA or implementing

regulations, or by any other federal, state, or local law, regulation, permit, or other requirement.
The reporting requirements of this Section are in addition to any gther reports, plans, or
submissions 'requiréd by :othef Sectionis of this Consent Decree.

62.  Any information provided pursuant to this Consent Decree may be used by the
" United States or the Co-Plaintiffs or the Plaintiff-Intervenor in any proceeding to enforce the -
provisions of this Consent Decree and as otherwise permitted by law. All information and
documents submitted by Defendants to the United States or the Co-Plaintiffs or the

- Plaintiff-Intervenor pursuant to this Consent Decree shall be subject to public inspection uhless

identified and supported as confidential business information in accordance with 40 C.F.R. Part 2
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and ether applicable state law. No confidential business information shall be required tobe
submitted to the Plainﬁff-Intervenor. Under no circumstances shall emissions data be identified

or considered confidential business information.

IX. STIPULATED PENALTIES

63.  Failure to Pay Civil Penalty. If Defendants fail to pay any portion of the civil

. penalty required to be paid under Section IV of this Decree (Civil Penalty) when due, Defendants
shall be jointly and seveially liable for a stipulat‘ed penalty of $1,000 pef day for ‘each day that the
payment is late. Late payment 'of the civil penalty and any accrued stipulated penalties shall be
* made in accordancemthParagraph 9. :Eaéh':s"ti’pulated‘ ‘pjégaity due under this Paragraph shall be
paid ex‘clusively to the Party or Parties to whom Defendanfs failed to riiake tiinely pajlihent of the

full civil penalty due.

64.  Failure to Meet all Other Consent Decree Obligations;‘ Marsulex,_ with respect to
the Oregon Facility, ‘arid Ch'errifrade with respect to the BSTR Facilities shall be liable for
stipulated penalties to the United States and to the Applicable Co—Plaintiff for Violations of this
” ’Consent Decree as speCiﬁed in Paragraphs 65 73 unless excused under Section X (Force
VMajeure) With respect to the Cairo Facﬂity, the followmg Table 1dentiﬁes the time periods
- during which each Defendant is liable for stipulated penalties for Cen‘sent Decree violations. If

no time period is specified, theri the listed Defendant shall be exclusively responsible for |

stipulated perialties under that provision.
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CD Requirement ‘Defendant Time Period
' _ : - | Liable
9 20.a: Long-Term SO, Limit | Chemtrade
% 20.b: Short-Term SO, Marsulex Until the date of the transfer éf
| Limit responsibility as specified in a 41
Joint Notice :
9 23.f Acid Mist Limit Marsulex _Until the date of the trahsfer_of
9 25: NSPS, including responsibility as specified in a. § 41
opacity Joint Notice
Chemtrade On and 'after', the date of the transfer of
responsibility as specified in a § 41
o _ Joint Notice '
927: Best Practices Chemtrade -
ﬂ 28: Iristallaﬁon, .| Marsulex
Certification, and Calibration
of a CEMS »
99 29 - 31: Maintenance and | Marsulex . Until the date of the transfer of
Operation of a CEMS and responsibility as spemﬁed inay 41
Implementation of the CEMS Joint Notice
Plans in Appendix F ' ‘
| Chemitrade On and after the date of the transfer of
‘responsibility as spemﬁed inaf4l
» L . Jomt Notlce : o
| 433 - 37: Performance ‘Mérsulex» .

9938 -39: O & M Plan

Marsulex and

Jointly and Severally

: Chemtrade
940: O & M Implementation | Chemtrade
and Updates as necessary

99 44 - 50: Permit

Requirements

Chemtrade
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99 54: Reporﬁng: ’ ‘| Marsulex
Information documenting
how compliance will be

achieved -
.1[ 55: Reporting: | Marsulex | Until the date of the transfer of
Semi-Annual Reports , responsibility as spemﬁed in a 41
_ Joint Notice _
Chemtrade On and after the date of the trernsfer of -

| responsibility as specified in the § 41
Joint Notice '

65. Short—Term SO, Limits and SO, Limif(-é During Startup, as set forth in

Paragraphs 13 20. For each v1olat10n of a Short-Term SO Limit or an SO errt durmg :

Startup, in any non- overlappmg 3~hour perrod

Percentage Over the Limit Penalty per Violation
1-50% - O $250
51 - 100% $500

Over 100% $750
An example of the computation of penalties under this Paragraph is set forth in Appéndix L
_ Where a vrolatron of the Short—Term SO, L1m1t also violates the NSPS SO, ant the provrsrons '

of this stlpulated penalty paragraph shall apply

66.  Long-Term SO, Limits as set forth in Paragraphs 18 - 20. For each violation, per
day, of the Long-Term SQ, Limit:

Period of Noncompliance Penalty per day

Ist- 14th day $1000
15th - 30th day $1500

31st day and each day thereafter $2000

An example of the computation of penalties under this Paragraph is set forth in Appendix L.
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67.  Mass Cap. For each violation of a Mass Cap-identified in Paragraphs 13 - 17,a
stipulated peﬁalty of $150,000 per violation shall accrue. A Mass Cap violation may occur dnly_
one time per month and oilly when the sum of the SO, emitted in the immediately preceding 12

‘months exceeds the Mass Cap.

68. Opaéity Limits in'the NSPS. For each violation of the opacity requirements of 40 |

C.F.R. § 60.83(a)(2), as demonstrated by a Method 9 reference test, $40 per six (6)vminute

average readiﬁg in excess of the limit,upto a maximum of $2000 per day.

69.  Emissions Monitoring. For each violation of any of the requirements of

Parégraphs 28 - 31 and the applicable CEMS Plan:

Peﬁod of Noncompliance Penalty per Violation per day' '
Ist - 14th day $1500
15th - 30th day $2000

31st day and each day thereafter - $2500

70.  Performance Testing: For each violation of any of the requirements of

Paragraphs 33 - 37:

Period of Noncompliance - Penalty per_Violatio__n per day o
Ist-l4thday  $1000
15th - 30th day $1500

31st day and each day thereaﬁer $2000

71.  Permitting Requlrements. For each violation of any of the requirements of

Paragraphs 44 - 50:

: Period of Noncompliance - A P¢nalty per violation per day
1st - 14th day ' $1000
15th - 30th day - $1500

31st day and each day thereafter '$2000
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72.  Reporting Requirements. For each violation of any of the requirements of ‘

Paragraphs 37, 54, 55 and 57:

Period of Noncompliance Penalty per Violation_ per day
1st - 14th day $150
15th - 30th day ' $250

31st day and each day thereafter $500
73.  All Others. For each failure to comply with any requirement of this Consent
* Decree not specifically referenced in Paragraphs 65 - 72 or of any ;S.Ian or schedule approved

under this Consent Decree within the speciﬁed time established by or approved under this

Decree:
Period of Noncompliance Penaity per violation per day
. Ist - 14th day 4 $150
15th - 30th day $250

31st day and each day thereafter $500

74. Allocation of Stipulated Penaltieé Among the United States énd the Co-Plaintiffs;
Prior to making a written demand for stipulated penalties, the United Statgs and the Applicable |
Cé—?laintiff Wi_ll é’o’n’sult with eac_-h. other fo determine if they j'oi_ntly{, are making the demand or )
not. VWhere béth sovereigns seek stipulatéd penalties for the .samei'vioiat.ion of this Consent
Decreé, they each shall feceive 50% Qf the total amount paid. Where pnly one s.overeign
demands stipulated penalties forv a violatioﬁ, that sovereign shall make the demand on its own
| behalf, and, if it has complied with the consultation requirements in ihisParagraph, shall be
entitled to recéipt of the full amount of stiéulatedpenalties paid for the violation. Cﬁemtrade 6r
Mérsulex; as applicable, shall not be liable for additional sﬁpulated penalties to any oth;:r

sovereign if a demand is made by only one sovereign after consultation with the other affected

50 .



Case 3:09-cv-00067 Document3  Filed 01/12/2009 Page_:55 of 89

sovereigns as required above. In such cases, all other sovereigns shall be deemed to have waived

the right to seek stipulated penalties.

‘75. Waiver of Payment. The United States and/or the Ai)plicable Co-Plaintiff may, in
- its/their unreviewable discretion, waive paymént of any p‘ortion or all of the stipulated ‘pe'nalties
that may be due to it/thém under this Consent Decree. The determination By one sovéreign not to
seek stipulated pe‘nalties,or subsequently to waive or reduce the amount it seeks, shall not -
preclude the other Sovereign from seeking stipulated pénalties up to the full amount specified for

the violation.

76. j Demand for Stiéu]ated Penalties. A written demaﬁci for the payment of _stipulafea -
penaltiesv will ideﬁtify the particular violation(s) to Which the stipulated penalty relates; the -
stipulated penalty amount that the Unitéd States and/or thé Applicable Co-Plaintiff is demanding
for each violation (‘as can bc/e best estimated);vthe 'calculatioﬁ methoa underlying the demand; and

the grounds uﬁqn which the demand is based.

~77.  Stipulated Penalties’ Accrual. Stipulated penalties will begin to accrue on the day

" after perforrhancé is duevt)r_the-day a violation occurs, whichever is applic'ablé, and will cbntinue i
to accrue until performance is séti_sfa’ctorily c‘o'mple_ted or the violation ceases. ‘Stipuljat’ed'
penalties shall accrue simultaneously for separate violations of this. Consent Decree.

78.  Stipulated Penalties Payment Due Date. Stipulated penalties shall be paid no later

than sixty (60) days after receipt of a written demand by the United States and/or the Applicable
Co-Plaintiff unless the demand is disputed through compliance with the requirements of

* Paragraph 80 and the dispute resolution provisions of this Decree.
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~79.  Manner of Payment of Stipulated Penalties. Stipulated penalties _oWing to the

- United Statee of under $10,000 will be paid by check and made payable to “U.S.' Department of
J\rstice referencmg DOJ Number 90-5-2-1-06944/1 and USAO File Number 2008VO2383 and
dellvered to the U.S. Attorney’s Ofﬁce in the Northem District of Oh10 801 W. Superlor Ave.,
Suite 400, Cleveland, OH 44113. Stipulated penalties owing to the United States of $10,000 or
mere and stipulated penalties owing to Co-Plaintiffs will be paid in the manner set forth in
Section IV (Civil Penalty) of this Consent Decree. All transmittal correspondence shall state that
the paymerrt- is for stipuléted penaltieé, shall identify the viOiations» to whrch the peyment relates,

* and shall include the same identifying information required by Paragraph 9.

80.  Disputes oVer Stipulated PenalﬁeS‘. By no later than 60 days after receiving a
demand for stipulated penalties, the applicable Defendent may dispute liability for any or all
stipulated penalties demanded by invoking the dispute reselution procedures of Section XI end
by placing the disputed amount, if it is greafer than $25,000,_ into an interest-bearing, commercial-
escrew account. The applrcable Defendant shall provide the sovereigns makrng the demand with
a copy of the escrow agreement. and the bank statement showmg the deposrc of the drsputed :

‘ ‘amount into the escrow account. Ifthe dispute thereafter is resolved in the appllcable |
Defendant’s favor, the escrowed amount plus accrued interest will be returned to that Defendant;
“otherwise, US EPA and/or the Applicable Co-Plaintiff will be errtitled to the amnountAthat was
determined to be due, plus the interest thet has acemed in the escrow account orr such amo‘_unt‘ |
81. No amoent of the stipulated penalties paid by the Defendants shal_l be Aus.ed to

reduce their federal or state tax obligations.
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82. If any Defendant fails to pay sﬁéulated penalties_wﬁen due‘and does not prevail in
..dispute resol'_ution and is nbt.'required to escrow the disputed sum pﬁrsuant to Paragraph 80, that

Defendant shall be liabie for interest at the rate specified in 28 U.S.C. § 1961, accruing as of the
date payment becarﬁe due.. |

83. _ Subject to the provisions of Section XIII of this Consent. Decree (Effect of
Sefﬂément/Reservation of Rights), the stipulated penalties bfovided for in this Decree shall be in
addition to any other ri;ghts, remedies, of sgnctions available to the Uniteci Stafés or th;
Applicable Co-Plaintiff or Plaintiffflnterv_enor for a violation of this Consent Decree or
~am')lii:able;,l'aw'. If the violations fesuit in excess emissions, ;chen the United Statcé. and/or
Applicable Co-Plaintiff may elect to seek compensatofy emissioﬁs reductions equal to or greater
than the excess amounts emitted in addition to injunctive relief or sti;.)ulatedlpenalties. Where a
violation of this Consent Decree also is a violation of Subpérts Aor Hof the NSPS or of the PSD
or ﬁon-attainment NSR requirements, Ch;mtrade or Marsulex, as applicable, shall be allowed a
credit for any stii)ulated penalties paid (whether to the United States and/or a Co—-P.lain'tiff) E
against any ‘stétuto’ry pgnalties imbo$cd for »s,u,(.:h‘violation. ' | |

" X. FORCE MAJEURE -

84. Asused in this Section X; “Defendant” refers to the paniculaf Defendant —
- Chemtrade ér Marsulex —~ fhat raises the Force Majeure clairﬁ.

85. A “Force Majeure Event” is any event beyond thé control of Defendant, its
contractors, or any entity cohtrolled‘_'by Defendant that delays the performance of any obligatibn‘ N
und‘er this Consent Decree despite Defendant's best éffons to fulfill the obligation. “Best efforts”

includes anticipating any potential force majeure event and addressing the effects of any such
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event (a) as it is occurring; and (b) after it has occurred, to prevent or minimize any resulting
delay to the greatest extent pnssible. |
86. | “Force Majeure” does not include Defendant'.s ﬁnancial inability to perform any

obligation under this Consent Decree. Unanticipated or increased costs or expenses associated
with the perforrnance of Defendant’s obligations under this Consent Decree, or Defendant’s
failure to make complete and timely application for any required approval or permit, shall not

: constitute circumstances beyond Defendant’s control nor serve as the basis for an‘eyrtension of
~ time under this Section X.

87. - If any event Gecurs which causes or may Caus'e'a-'del_ay 'or impediment It’o .
perforrnance in complying with any provision of this Consent Decree, Defendant shall notify
U.S. EPA and any Applicable Co-Plaintiff or Plaintiff-Intervenor: (a) orally or by electronic or

- facsimile transmission as soon as possible, but not later than 72 hdurs after the time Defendant
first knew of the event or should have known of the event by the exercise‘of due diligence; and

‘- (b) m writing not later than seven days after the time Defendant first knevr of the event or should

.have known of the event by the exercise of due dlhgence .In this notice, Defendant shall .
specrﬁcally reference this Paragraph 87 of the Consent Decree and shall describe the antrclpated
length of time the delay may persist, the cause Or causes s of the delay, the measures taken and/or
to be taken by Defendant to prevent or minimize the delay, the schedule by which those measures
shall be implemented, and the reasons Defendant attributes the delay to a Force Majeure Event (it
Defendant does so0). Defendant shail take all necessary measures to avoid or miinimize such |

delays. The written notice required by this Paragraph shall be effective upon the mailing of the
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same by bVémight mail or by ceﬂiﬁe_:d mail, refurn receipt requested, 'to US EPA and the
Applicab.le Co-Plaintiff or Plaintiff;Inte.rvenor in the manner set forth in Section ‘XVi (Notices).

88.. - Failure by Defendant to comply with the notice requirements specified in
Paragrapﬁ 87 shall preclu@e .Defendan't from asserting any claims of Force Majéure; with respect
to the particular event involved. |

89.  Within forty-five (45) days of receipt of the written Force Majeure notice
provided undé'r Par,agraph 87, the United States, after conspltatiori with any App_lfcabk
Co-Plaihtiff or Plaintiff-Intervenor, will notify Defendant in writing re‘gérdihg the United States’
. position ,fqgérding D-efendant’s claimofa dclay or irﬁpediment to performance.

90.  Ifthe United States, after consultation with any Applicablé Co-Plaintiff or
Pi’ainti’ff—lntervénor, agreés that the deléy or fmpediment to performance has been or will be |
caused by a Force Majeure Event, the appropriate Parties shall stipulate in Writing to an
_ extensioﬂ of thé required_deadlihe(s) for ail requirement(s) affected by the Forcc; Majeure‘Ev'ent

for a period “équivalent to the delay actually caused by ‘the Force Majeure Event.' Such stipulation
, shau be ﬁied_ asa material mbciiﬁ_cﬁtioﬂt@ the Co_nsent Décreg pursu_ant to the procedures of
_ Seéﬁbn XVIII: (Modiﬁcatibn). Defendant shall n6t~ be liable fo; stipulated penalfies fof the ':
peridd of any S_uéh éxtenéion.
o1 If tﬁe United States, after coﬁsultation with any Applicable Co-Plaintiff or
‘ Plaintiff-Intervenor, does not accept Défendant’s claim of Force nge_ﬁre, stipulated penalties
will acérue as provided iﬂ Section IX No later than forty-five (45) 'dz;ys aftgr receipt of the
' notice providéd under Paragrai)h 89 above, Defendant may invoke formal disputé resolution with

respect to the clafm of Force Majeure, pursuant to Paragraph 100, by filing a petition for
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determination with the Court. After Defen’dant has'sﬁbmitted its petitio'n',_ thé United States and
any Applicable Co-Plaintiff or Plaintiff-Interverr shall havé forty-ﬁve (45) days to file their
responses to the petition. If the Coﬁrt determines that the deléy‘or impedimeht to performance
has Been o‘r will be caused bya AForce Majéure Event, Defendant shali’ be excused as to that
event(s). and delay (including stipulated penélties) for-a period of time equivalent to the delay
causéd by the Force Majeure Event.
92. v De_fendant shall bear the burden of pvrovi.ng that any delay ifl-Satisfying any
| requirement(s) of this Consen_t Decree was caused by or will be cé‘use,d by a Fo"rC'é Majeure
" Event. '-Defendaﬁt shall also bear the burden of proving the duration and extent of any delay(s) i
attributable to such Force ngeure Event. Any extension ‘6f one compliance date based on a.
-particular F.orce Majeuré E§ent may, but shall not necessarily, result in an extension of a
subsequent compliance date or dates. |
93,' Notwithsfanding any other provision of this Consent Decree, this Court shall not
draw’ any inferences nor establish any presumptions adverse to either péfty asaresultofa - |
'Défehdant’fs servmg of a Force Majeurénbti‘pe'or the P‘arties’ ’ inability té reach ag'reer‘nent.with
-respéct to tﬁe -claiin of : Forcé ‘Majeure. - |
-94. In appropriate circumstances, as part of tﬁe resolution of any matter submitted to
this Court under tﬁis Sec-tion X, the Parties involved in the dispute may agree to, or the Court,
' may o;d_er, extension or modification ovf the schedule for completion o‘f, wbrk under the Consent

Decree to-account for the delay in the work that occurred as a result of any Force Majeure Event

claimed by Defendant that is agreed to by the United States or approved by this Court. |

56



Case 3:09-cv-00067 . Document 3  Filed 01/12/2009 Page 61 of 89

‘Defendant shall be liable for stipulated perialties for its failure thereafter to complete the work in

accordance with the extended or modified schédule.

XI. DISPUTE RESOLUTION
95.  Asused in this Section XI, “Defendant” refers to the particular Defendant -‘
- Chemtrade or Marsulex — that invokes the dispute resolution provjéions.
96.  Unless otherwise expressly provided for in this Consent Decree, the dispute
- resolution prodedures of this Section shall be the exclusive mechanism to resolve disputes arising
.uﬁder or with respect to tlvl.is Consent Decree. Defendanf?s failure to seek r-esoiution of a dispute -
under thié Secﬁon shall pfeélude Deféndant from raiéing ény _such issue as avdéfense‘to an action
by fhc Unitéd States tb enforcc;, any obligation of Defendant aﬁéing under this Decree. The
procedures set forth in this Section do not apply to actions by the United States or a Co—Plaintiff |
or the Plaintiff-InterVénor to enforce obligations of the Defendant that have not been disf)uted in
accordance with this Section.

97. | Except as otherwise expressly provided in this Consent Decree, the dispute

feso.lutidﬁ pfocedures set.fort_h in this Section XI shall be available to resolve any and all »di»s;_;utes — |

aA'ri’singvunder this Consent Dcc;ree, provided that fhe Party invoking tﬁé-pfocédures.hés made .a‘_
go.o'd‘faith attempt to resolve the matter §vith the other Pany (I)r,_P.‘a'xties involved.

98.. The dispute resblution procedure required herein shali be invoked upon the giving
. of written notice by one of the Parties to this Consent Decree to another advising the other
api)fopﬁatc ‘Pe}rty(ies) of a dispute pur;uant to Sectiop XI. The notice shall describe the nature of
the dispﬁt¢ aﬁd shall stété the noticing Pany’s'positio_ﬁ with regard'to such disbute. The Pér%y or

Parties receiving such notice will acknowledge receipt of the notice and the Parties shall -
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expeditiously schedule a meetihg to _d_iséuss the dispute as s'_odn as pOSsible after receipt of such
notice. In the case of a notice provicied by Chemtrade or Mérsuiex with respect to the Cairo:
Facility, copies of the noticé shall be provided to the other Defendant contempbraﬁeously with
the original notice to the United States.
'99.  Disputes submitted to dispute resolution shall, in the first instance, Be the subject
_of informal negotiétions between the Parties. Such period of infoﬁna1 ﬁegotiations shall not
extend bey‘ond sixty (60) days from the date of the 'f_irst meefing between repfeseritati\;es of the
Parties, unless the Parties involved 1n the ‘dispufe agree that this period should bé' shortened or
¢Xt¢ndéd.
100. In the event that the Parties are uﬂable to reach agreement during- such informal
negotiations pe'ri_od,vthe United States and/ér the Applicable Co;Plaintiff or Plaintiff—mtéwenor
. shall prdvid’e Defendant with a written summary of its/their position >régar‘ding tﬁe dispute. The
position advanced by the United Sta;es and/or the Applicable Co-Plaimiff or 'Plgintiff—lntervenor
‘will be considered binding unless, within»forty—ﬁveb (45) days of Defendant’s receipt of the
Wﬁtfen summary, Defendam invokes fdrxﬂél‘ diéﬁilte resolution by ﬁling with the Court a petiti(fn‘
,wﬁich describes the nature of the di'spu_te _aﬂd Defendaﬁt’s position on TthAE‘: diépute; The United
Statgs and/o; the Applicable Co—Pléintiff orAPléintif‘f—Intervenor shall.re'spond to the petition
‘within forty-five (45) days of filing.
101.- In the event tha“c the United States ahd the Applicable Co-Plaintiff or
Plaintiff-Intervenor afe unablé to reach agreement _émoﬁg themsélves with regard to the

Defendant’s claim, the positién of the United States shall be the Plaintiffs’ final position. A
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disséntihg Co-Plaintiff or: Plaintiff-Intervenor may file such other pleadiﬁgs expressing its
posiﬁon as allowed by the Court:

102. Ina forrﬁal dispute resqlution p.foceéding'under this Section, Defendant shall bear
thé‘burden of demonstrating that its position- complies .with this Consent Decree ‘and the CAA.
The Couﬁ shall decide the dispute based upon gpplicabl}e_ principles of law. The United States
reserves the right to argue that its position is reviewable oﬁly on the administrative record and
must be upheld unless arbitrary and capricious or otherwise not in accordance w'i_th'law. 7‘

103. | Where the natﬁre of the dispute is such that a tﬁore timely resolution éf the iésue
is requifed, the time periods set fort.h‘in’ this Section XI may be shortened upbn motion of one of
the Parties to the dispute or by agréemént of the Paxnties 0 the aispute. |

- 104 The Parties do not intend that the invocation of this Section XI by a Party cause
- the Court to draw any inferences nor establish any presumptions adverse to either Party as a
result of invocation of this Section.

105. In 'appropriate circumstances, as part of the reso—l_lition of aﬁy matter submitted-to _
this Court under this Sectiog XL, the Pgrties involved in the dispu;e may ldgfe_e to, OI. the Court

“'may oraer, an extension or modi;ﬁcatiqh‘ of the Scheduie for (;ofhpléfion' bf Wo'rk und'el" tﬁe |
ConSenf Decree té account for the deléy i'n;the work tﬁat pcéurrédas aresult of dispute
resi;lution. Defendant shall be liable for stipul‘ated penalties for its féilure thereafter to complete
the work in accordance with the extended or modified schedule. Invocation of disputé resolution
with respect to any of Defendant’s obligations undct this Consgnf Decree shall not, of itself,
excuse or extend the time fbr ‘perfqrmance of any other obligation. 6f Defendant under this

-Consent Decree.
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XII. INFORMATION COLLECTION AND RET E‘NT‘VION' o
106. ~ The United States, the Co-Plaintiffs, and their representatives, including attorneys,
contractors, and consultants, shall have the right of entry into any of the Covered Sulfuric Acid
Plants covered by this Consent Decree, at all reasonable times, upon presentation of credentials,
to:
a. monitor the progress of activities réquired under this Consent Decree;
~b. - .verify any data or information submitted to the United States or a |
Co-Plaintiff or Plaintiff-Intervenor in accordance with the terms of this
Consent Decree; ~ ' '
c. obtain samples and, upon request, splits of any samples taken by
‘Defendants or their representatives, contractors, or consultants in

connection with their performance under this Consent Decree;

d. obtain documentary evidence, inclﬁding photographs and similar data,
relevant to compliance with the terms of this Consent Decree; and.

e. assess Deféndants’ compliahce with this Consent Decree.
107. Until at least three years after thevtermination‘of this Consent Decrée, each )

Defendant shall retain,} and éhall instruct »its'cc_)_ntracvtors and agents to preserve, all non-identical

- .copies of all ddcuments, recéfd's, or other information in glectrorﬁc formln 1ts oriité éoﬁtradtprs’
of agénts’ possession or céntrol, or that come into i’; or its cbntractors’ or agents’ possession orv
control, and that diréctly relates to.Defendant’s performance of its obligations undgr thié Consent
Decree. This information-retention requirement shall appiy regafdless of any contrary corporate
‘or institutional policies or procedures. At any time during this informatioh—retention period, the
'United States, a Co-Plaintiff, or Plaintiff—hitervc;norimay requestvcopies of any documents,

‘records, or other information required to be maintained ynder this Paragraph.
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108.  Atthe conclusiqn of the information \fet_enti()n period specified in the preceding
Paragraph, each Defendant shall notify th;: United States, the Cd—Plaintiffs, and thé
Plaintiff—lntervenor at least 90 days prior to destroying any document(s), record(s), or other
information subject to th‘e\requirements of the preceding Péragraph and, upon request by the
United States, a Co-Plaintiff, or Plaintiff-Intervenor, the applicable Defendant shall deliver any
such"document(s), record(s), or other information to the requesting Plaintiffi provided, };owever,
that no privi]eged inforrﬁati’on or cqnﬁdential business infonﬁation shall be required to be
submifted to the Plaintiff—lnterVendr. The appﬁcable Defendant may éssert that certain
: doéuments, régbrds, or other infoﬁhaﬁon a_re'pﬁvil_eg_ed under the ;cyttqmcy—client _priVil_ege» or 'émy
other privilege recognized by federal law. If the avpplicableb Deféndant asserts such a privil-ege, it
shall provide the following: (1) the title of the document; record, or information; (2) the date of
the document,’ record, or information; (3) the namg'and title of each author of the document,
record, or information; (4) the name and title of each addressee and recipient; (5) a descripﬁdn of
the subject of the docum¢nt, record, of information; and (6) the privilcge asseﬁed by Defendant; .
g HoWev_er, nod()cur_hgnté, fecqfds, data, or otlie;f info_r[r-l_‘lation_v(.:r‘eéfe_d or generated pursuapt‘ to,tﬁe '
r’éqﬁirements of this Cénsént Decree shall be withhé;ld, 'oﬁ grbhnds nof pﬁvilqge. |

. 109. The abplicable Dpfendant may also assert that information required t,o'be provided
under this Section is protected as Confidential Busine'ss Information (CBI) under 40 CF R
Part 2, or any similar state or tribal laws and régulati_ons. >As fo any informétion that t];e

applicable Defendant seeké to protect as CBI, the applicable Defendant shall follow the

pfocedure‘s set forthin 40 CF.R. Part2. - -
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110.  This Consent Décree in no way“’lii‘nits’ or éffect"s’ any _ﬁght.of entry and inspection,
or any ﬁght to obtain information, hei_d by the Uﬁite‘d States or the States purs’uént to applicable
federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligétion of
any Defendant to maintain documents, records, or other information imposed by applicable‘ |

federal or state laws, regulations, or permits.

XIII. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

111.  This Consent becree résélves the civil liability of Defendants to the United States
the Co-Plaintiffs, and thg: flaintiff-lriterveno‘r for the violations alléged in the Complaint and ‘- |
Complaint in Tntervention filed in this action (and affy Notices of Vi&lat_ic)n cited therein) from
- the date those claims accrued through the Effective Date of this Consent Decree.

112.  The United States, the Co-Plaintiffs, and the Plaintiff-Intervenor reserve all legal
and equitabl.e remedies available to enforce the provisions éf this Consent Decree, except as |
expressly stated in Paragraph 1 1. Thié Consent Dec'rée shall nbt be construed to limit the rights
of the United States, the Co—Plaintiffs, or tﬁ¢ PIaihtiff-Intervenog to obtain penalties or injunctive
“relief under-{hé CAA of impleménﬁng re‘g'ulationéj or .uﬁd.er other federél, staté, or v«'tribal 1aw's,‘ A
re'gulations; or ‘pe‘rmjtvconditiohs, except as :eXpressl.y spe‘ciﬁed in Paragraph 1 1 I. ‘The.: United‘
States, the Co-Plaintiffs, and the Piaintiff—lntervenor further reserve all legal and equitabie
remedies to address any situation that may‘ present an imminent and substantial endangerm.ént to
the public health or welfare or the environment arising af, or posed by, the Covered Sulfuric Acid
Pléhts, whether related to thé vioigtionsv‘..addresséd in this C_bnsent Decree or othemiée.

113. This Consent Decreé is not a permit, or a modification of any permit, under any

federal, sté’te, or local laws or regulations. Defendants are responsible_ for achieving and
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maintaining compliance with all»applicabl.e federal, Siate, and local laws, regulations, and permits
and their compliance with this Consent.Decree shall be no defense to any action commencﬁd

. pursuant to any such laws, regulations, of pe_rmilts; The United States, the Co-PlaintifTs, and the
Plaintiff-Intervenor do not, By their consent to the entr& of this Consent Decreé,’ warrant or aver
in any manner that compliance by Marsulex and/_or Chemtrade with any aspect of this Consent
Decree will result in complianq'e ~Wi.th provisions 6f the CAA, or With ahy other provisions of
federal, state, or l'ocal laws, regulations, or permits.

‘ '114.  This Consent Decree does not limjt or affgct the rights of Defendants or of the’
Uﬁited Stétcs,_ the Co-Plaintiffs, or'Plaintiff—thervenor against any.t}._ni_rd par.t_-ies,'v not party t.o‘ this
Consent Decreé, nor does it'limit. the rights of third parties, not pafty to "this Comnsent Decree,
against Defendants, except as otherwise provided by law.

115. | This'Coﬁsent, Decree shall not be construed to create rights in, or grant any cause
of action to, any thifd party that is not a Party to this Consent Decree.
XIV. COSTS
116. - The Parties shall bear their own costs vof this .éc_tion,‘_,inc'ludi.x'lg attbmeys’_j fées,' |
e)iéept that the Unitéd States, the Co-Plaintiffs, and _fhe‘P‘laintiff—Interv‘en;)r shall Bc efntitled'to'
collect the coéts (inchiding a_ttorneys’; fees), against the applicable Defendant incurred in any
action »nece‘ssary to enforce this Consgnt Decree or to colléct any portion ,Qf the civil penalty or
- any stipulated penalties dué but not paid by a Defendant.
| | XV. NOTICES
117. -Unless otherw-ise"speciﬁed‘herein, whenever notifications, submissions, or

communications are required by this Consent Decree, they shall be made in writing and
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‘addressed to: (i) the United Stateé Dépaftrnent of Justice; (ii) U.S. EPA Headquarters‘; |

(iii) U.S. EPA Regibn 5; (iv) 1f different from U.S. EPA Region 5, the U.S. EPA Region where
the relevant Plant is located; and (v) the Applicable‘Co—Plaintiff and Plaintiff—lntervénor. '
Submission of hard copies 1s required and shall be sufficient to comply with the notice
requirements of this Consent Decree. The email addresses listed below are solely to permit the

submission of courtesy copies.

- Notice or submission to the United States:

Chief, Environmental Enforcement Section
‘Environment and Natural Resources Division
U.S. Department of Justice : "
Box 7611 Ben Franklin Station.

Washington, DC 20044-7611

Re: DOJ No. 90-5-2-1-06944/1

Notice or submission to U.S. EPA that concerns any or all of the Sulfuric Acid Plapts:

Air Enforcement Division Director
U.S. Environmental Protection Agency
Office of Civil Enforcement

Air Enforcement Division _

U.S. Environmental Protection Agency
1200 Pennsylvania Ave, NW '

Mail Code: 2242A

Washington, DC 20460 -

and

Charles Garlow

U.S. Environmental Protection Agency
Office of Civil Enforcement

Air Enforcement Division

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW

Mail Code 2242A

Washington, DC 20460
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'Including an electronic copy to:"
garlow.charlie@epa.gov

Nathan Frank - and
U.S. Environmental Protection Agency
Region 5
AE-17] .
77 West Jackson. Blvd.
 Chicago, IL 60604

Including electronic copies to:

frank».nathan@'epa OV
- smith.roberth@epa.gov
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Robert H. Smith
U.S. Environmental Protection Agency

. Region 5

C-14J
77 West Jackson. Blvd.
Chicago, IL 60604

Notice or submission to U.S. EPA that concerns the Beaumont Shreveport, and Tulsa Facilities:

Mark Ford =~ ' and
U.S. Environmental Protection Agency

Region 6

1445 Ross Avenue

Suite 1200

Mailcode 6EN-EA

Dallas, TX 75202

Amanda Ferguson

U.S. Environmental Protection Agency
Region 6

1445 Ross Avenue

Suite 1200

Mailcode 6EN-AA

Dallas, TX 75202

Notice or submission to U.S. EPA that concerns t‘heRiverton Facility:

Air Program Director
c/o Scott Whitmore (8ENF—AT)

- Office of Enforcement Compliance & Environmental Justlce

EPA Region 8
1595 Wynkoop St.
Denver, CO 80202-1129

Notice or submission to Louisiana concerning the Shreveport Facility:

Lourdes Iturralde

Administrator, Enforcement Division

Office of Environmental Compliance

Louisiana Department of Environmental Quality
P.O.Box 4312 4 '

" Baton Rouge, Louisiana 70821-4312
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" Notice or submission to Ohio concerning either the Cairo or Oregon Facilities:

John Paulian

Supervisor, Compliance Monitoring Unit
Division.of Air Pollution Control

Ohio EPA

P.O.Box 1049

Columbus, OH 43216-1049

Notice or submission to Ohio concerning the Oregon Facility: '

Karen Granata, Administrator

"City of Toledo Department of Environmental Serv1ces
348 S. Erie St.

Toledo, OH 43604

Notice or submission to Ohio concerning the Cairo _F"acility:

Don Waltermeyer, Unit Supervisor

Northwest District Office

Division of Air Pollution Control

Ohio EPA _ : :

347 N. Dunbridge Road S , '
Bowling Green, OH 43402 ' '

Notice Or submission to Oklahoma DEQ concerning the Tulsa Facility:

Eddie Terrill, Director

' Oklahoma Department of Env1ronmental Quahty
Air Quality Division

P.O.Box 1677

Oklahoma City, Oklahoma 73 101- 1677

and

Robert D. Singletary

Office of General Counsel
-Oklahoma Department of Environmental Quahty
P.O. Box 1677

~ Oklahoma City, Oklahoma 73101-1677
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Notice or sﬁbmissi'on to the Northern Arapaho Tribe concerning the Riverton Facility: -

Director

Wind River Environmental Quality Commission
P.O. Box 217

Fort Washakie, Wyoming 82514

Phone: (307) 332-6625

Notice or response to Defendant Chemtrade:

Susan M. Pare

Associate General Counsel
Chemtrade Logistics Inc.

111 Gordon Baker Road, Suite 301
Toronto, Ontario M2H 3R1
Canada

and

Chief Financial Officer
~ Chemtrade Logistics Inc.
111 Gordon Baker Road, Suite 301
Toronto, Ontario M2H 3R1
Canada

and
Joe Jayroe _
' Director, Chemtrade Manufacturmg Reﬁnery Servxces & Ac1d Products
P.O. Box 30 :
Beaumont, TX 77704-0030 :
For express mail: 1400 Olin Road, Beaumont TX 77705

and
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: Dav1d Burroughs :
Chemtrade. Corporate Environmental Complrance Manager
10889 Hwy 1 South
P.O.Box 52147 ..

Shreveport, LA 71135-2147

Including electronic copies to:

spare(@chemtradelogistics.com
rbhardwa@chemtradelogistics.com
liayroe@chemtradelogistics.com
dbu11‘oughs(z}>clle1ntradelox—zistics.com

- With a copy to each_'Applicable-Covered Facility as follows:
As to the Beaumont Facility: -

Nestor Gomez
Plant Manager
Chemtrade .
P.O. Box 30 .
Beaumont TX 77704—0030
For express mail: 1400 Olin Road, Beaumont, TX 77705

Inchiding an electronic copy to:

ngomez@chemtradelogistics.com

As to the Shreveport Faoiiit"y: ‘

Chris Pogson

Plant Manager

Chemtrade

10889 Hwy 1 South-

P.O. Box 52147

Shreveport, LA 71135- 2147

“Including an electronic copy to:

cpogsonf@chemtradelogistics.com

68



Case 3:09-cv-00067 Document 3

As to the Tulsa Facility:

Fred Bocheim

Plant Manager

Chemtrade

P.O. Box 1068

Glenpool, OK 74022

Express Mail: 5201 West 21 St.
Tulsa, OK 74107

Including a.in electronic copy to:

fboeheim@chemtradelogistics.com

As to the Riverton F acilityi

David Luzmoor

Plant Manager
Chemtrade . oo
140 Goes In Lodge Road
Riverton, WY 82501 .

Including an electronic copy to:

dluzmoor@chemtradelogistics.com

As to the Cairo Facility:

Tim Haniford

~ Plant Manager
Chemtrade

. 7680 Ottawa Road

" P.0.Box 310
Cairo, OH 45820

Including an electronic copy to:

thanitbrd@chemtradebgistics.com
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Notice or response to Defendant Marsulex:

Keith D. McLeod

Senior Vice President — Operations
Marsulex Inc. : _

111 Gordon Baker Road, Suite 300
Toronto, Ontario M2H 3R1
Canada

William Martin

Chief Financial Officer .

111 Gordon Baker Road, Suite 300
- Toronto, Ontario M2H 3R1
Canada '

~and -

. Charles A. Perry
Jones Day

1420 Peachtree St.
Atlanta, GA 30309

Including electronic copies to:

Kmcleod@marsulex.com
Wmartin@marsulex.com-
statro(@marsulex.com
caperry@jonesday.com

Any Party may, by written notice to the other Parties, change its designated notice recipient(s) or -
notice addresé(es) provided above. Notices submitted pursuant to this Section shall be deemed -
submitted upon mailing, unless otherwise provided in this Consent Decree or by mutual

agreement of the Parties in writing.
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XVI. EFFECTIVE DATE

118. The Effective Date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court.

XVII. RETENTION OF JURISDICTION
119.  The Court shall retain jurisdiétion over this case until termination of this Consent
Decree, for the purpose of resolving disputes arising under this Decree, entering orders

modifying this Decree, or effectuating or enforcing compliance with the terms of this Decree.

© XVIIL MODIFICATION

120. The _térm’s éf thls Consexilt Deéree.may be x_nodiﬁjed only by a subse_quent written |
: agreemeﬁf signed Ey the United States, thé applicable Defendant(é), énd the Applicable
Co-Plaintiff or Plaintiff-Intervenor, if any.  Where the quiﬁcation constitutes a material change
to any term of this Consént Decree, it shall be effective only upon approval by the Court. _Thg
- CEMS Plans attached in Appendices A—G mziy.be modified upbn written agreement of the Parties
“without Cduﬁ épproval, unless -any such modification effects a material change to the terms of
th’i-_s Consent Decree or mafeﬁall); affects the abplicable beféndaﬁt’s ability to meei; the

' requirements or objectives of this Decree.

XIX. TERMINATION .
121. Maréulex and Chémtrade may independeﬁtly' seek termination of this Consent-
Decree pursuant tolParagraphs 122 - 125 of this Decree.
122. Exceptvwi-th réspeqt to the State of Ohio, after the applicable Defendant has
"maintained continuous satisfactory compliance with the requifefnents of the CAA énd this

Consent Decree for a period of one ye_ar'- after achieving compliance with all of the requirements
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of thibs Consént Decree (in'clu_ding deméhstrating'o‘ne year of compliémce‘ witix the Short-Term -

- Limits, Lon"é—Term Limits, and Mass’ vCaps in Subsection V.A), has ob;cainéd all permits required
by this Consent Dec?ee, and has paid the civil benalty and any accrued stipulated penavlties as
required by this Consent Decree, the applica;ble Defendant may serve upon the United States, the
Co-Plaintiffs, and Plaintiff—hteﬁenor a Request for Te(rnjnation; togétﬁer with all necessary
supporting documentation, stating that the applicable Defendant has satisfied those requirements.
With respect to the State of Ohio, all of the conditions set fqﬁh in this Paragraph 'for’ termination |
apply except that the applicablé Defendant niust maintaip continuous “subsfantial” éompiiénce
(in lieu of “satisfactory” c‘om'plian'ce) ‘in-blfd‘er_‘ to serve upon Ohioa Ré'qu.é'st‘ for Terxfxinétion.

123.  Partial Termination as to One Facility. If a Defendant has satisfied its obligations

and requireménts under this Consent Decree with regpéct to an individual Facility, and the .
Defendant can demonstrate» satisfécfory corripliance with the requirements of the CAA and fhis
Consent Decfee fora peri;)d of one year after achieving cémpliance (including demonstrating one
year of compliance with the Facility’s applicable Short-Term Limits, Long-Term Limits, and/or -
Mass Caps-in Subsection V.A),‘and cén show that it has obtaine‘d all required permits for that
F'acility, aﬁd _thét tAhere;are no‘ éutSténdiﬁg civil or s’tipulated peﬁalties for'any Facilit'y_, then fhé
.De-fendant may serve upon the United States and the Applicéble Co;Plaintiff or |
Plaintiff-Intervenor a Requést for Partial"Termination as to the applicable Facility, together with -
all necessary supporting documentation, stating that the applicable Defendant has satisfied those
fequireme,_nts at the applicaBle Facility. |

'124.  Following receipt by the United Statés and the Applicablé Co-Plaintiff or

Plaintiff-Intervenor of Defendant's Request for Termination or Partial Termination, the
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applicable Parties 's_hail cqnfer infofmal]y. concerning the Request for Termination 6r Partial
Termination and ény disagreement that the 'applicab‘le Parties may have as to whéther the
applicable Defendant has satisfaétodly complied with thek requiremenfs for termination of this
Conser;tv Decree. If the .Unite'd States after consultation with the Applicable Co—Plaiﬁtiff c;r'
Plaintiff-Intervenor agrees that the Decree may be terminated as to the requesting Defendant fora
par?icular Facility or all Defendant’s Facilities, the applicable Parties shall submit, fof the Court's
approval, a joint stipulation terminating the Decree with réspect to the Defende_int and

Facility(ies) jnv_divcd.

125. If fhé United States after c_énsu‘ltation with théA_Applicable Co-Plaintiff or ,-
Plaintiff-hlter\ienor.does not agrée that the Decree may‘be terminatéd or partially terminateci; of-
if, with respect to the Cairo énd/or Oregon Facility, the State of Ohio does not‘ agree that the
applicable Defendant is in “subsfan_tiaP’ corhpliance p’ursuént to Paragraph 122, then the
ai)plicable Defendant may move the Court for ;cermination or partial termination. However, the
applicable Defe,ndaﬁt shall not file such.a mofion until 90 days after sérvice of itsv Request for

' Téripinétion or Partial Témxinati_dn. On any such motion, the appliéable' Défc_:n.dax_lt‘vshall bear tlfe -
burdeﬁ of ﬁroving that fhé ;:onditions-necessafy for termination or partial termihatibri- of thc

Consent Decree have beenA satisfied.

XX. PUBLIC .PARTICIPATION
126. This Consent Dépree shali'b_e lodged with t};e_,Court for a .pér‘iod of not less thén ,
30 days for public notice and comment in accordaﬁce with 28 C.F.R. § 50.7. Thc; United States
reserves the right to withdraw <;r Withhé_ld its consent if the comments regérding the Consent |

Decree disclose facts or considerations indicating that the Consent Decree-1s inappropriate,
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irﬁproper, or inadequate. Defendants consent to entry of this Coﬁsent ’Decree without ﬁlr'eh"er
notice. |
127. Tﬁe Parties agree and acknowledge that ﬁngl approvéi by Co-Plaintiff the State of |
Louisiana, Department of Environmental Quélity, and entry of this Consent Decree are subject to
the requirements of La. R.S. 30:2050.7, which provides for public notice of this Consent Decree
in newspapers of general circulation and the official journals of the parisﬁ in v.vhichbthe
Shreveport Facility is lecated, an opportunity for public cemment, consideratien‘ Qf any
éemmer{te, and concurrence by -the State Attorney Generel. The State of Louisiana reserves the
 right to withdraw or withhold consent if the comments regarding this Co_hsent Decree discloee
facts or consideratioxis which indicatelthet this Consent Decree is .inappropriate, improper or

inadequate.

XXI. SIGNATORIES/SER‘VICPVI.

128. Each undersigned representative of Defendants, each undersigned representative A
of the-Co-Plaintiffs and the Plaintiff-hﬁervenor, and the Assistant Attomey General for the
Environiment and Naturétl Reso.ur_ces'Dii_/ision'of the Départment of Justice (er his dr_hér
) deéignee) certifies that he or she is fully authorized to enter‘into the terms and'c_onditions ef fhis
Consent Decree and te execute and legaliy bind the Perty he or she represents to this doeument.

129.  This Consent Decree may be signed in counterparts, and its vali.dity shall not be
challenged on that basis.

130.  Defendants agree not to oppose entry of this'Consent Decree by the Court or to
challenge any provision of the Decree, unlese the United States has notified Défenda_nts in

writing that it no longer éupports entry of the Decree.
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131. Defendant§ agree to accept service of process by mail with respect to all matters
arising under or relatingi to this Consent Decreé and to waive thé formal éerviée reqﬁi’rements set
forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any. applicable Local Rulés of
this Court including, but not limited to, service of 'aA summons; |

XXI11. INTEGRATION

132.  This Consent Decree anq its Appendices constitﬁte the final, complete, and _
exclusive agreement and unders-.tandirjlg.among the Parties with respect to the settlement
embodied in this Consént Decree and its Appendices and supérsede all prior agreements and
understandings,_ whether_ofal éf written, conéerning the settlement érnbodicd herein. No othe\:f
~document, except for any plans or other delivefables the;t are submi’t_ted and apprOvéd pursuant to
'fhis Decree, nor any representation, inducement, agreement, understanding, or promise; |
constitutes any part of this Decree or tfle settlement it represents, and no such extrinsic document

or statement of any kind shall be used in construing the terms of this Decree.

XXHI. FINAL JUDGMENT
133, Upon approval ahd éntry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment of the Court in this action as to the United States, the-
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Co-Plaintiffs, the Plaintiff-Intervenor, and the Defendants. The Court finds that there is no just
reason for dela‘y and therefore enters this judgment as a final jﬁdgment under Fed. R. Civ. P. 54

" and 58.

DATED this . __dayof : , 2009.

UNITED STATES DISTRICT JUDGE .
NORTHERN DISTRICT OF OHIO
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s

We hereby consent to the entry of the Consent Decree in the matter of United States et al A

Chemtrade LOngthS (US), Inc.. et al " subject to public notice and comment.

FOR THE UNITED STATES OF AMERICA

MICHAEL GGZMAN =
Principal Deputy Assistant Attorney: General
Environment and Natural Resources Division

 United States Department of Justice

M .

ANNETTE M. LANG
Environmental Enforcement Section
- Environment and Natural Resources Division
P.O.Box 7611
Washington, D.C. 20044-761 1
(202) 514-4213
(202) 616-6584 (fax)
annette.lang@usdoj.gov

WILLIAM J. EDWARDS
‘Acting United States Attorney
Northern District of Ohio

By s/ Steven J. Paffilas -
STEVEN J. PAFFILAS
Assistant- U.S. Attorney
Reg. No. 0037376

United States Courthouse
801 West Superior Ave.
Suite 400

Cleveland, OH 44113
(216) 622-3698

(216) 522-2404 (fax)
steven.paffilas@usdoj.gov
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" We hereby, consent to the entry of the Consent Decree in the matter of United State et al. v.
Chemtrade Logistics (US). Inc. et al., subject to public notice and comment.

8

FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGLNCY

%W/%

{RANTA Y. NAKAYAMA
Assxstant Administrator _
Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency
Ariel Rios Building
*1200 Pennsylvania Ave, N.W.
Washington, D.C. 20460

de A LC

ADAM M. KUSHNER
Division Director, Air Enforcement Division
" Office of Enforcement and Compliance Assurance,
U.S. Environmental Protection Agency
" Ariel Rios Building
1200 Pennsylvania Ave, N.W.
Washington, D.C. 20460
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We hereby consent to the entry of the Consent Decree in the matter of United States et al.

v. Chemtrade Logistics (US), Inc., et al., subject to public notice and comment.

PRELIMINARY APPROVAL BY CO-PLAINTIFF THE STATE OF LOUISIANA,
THROUGH THE DEPARTMENT OF ENVIRONMENTAL QUALITY:

@m \Um

PEG ATCH -

Assus cretary '

Office of Environmental Compliance .
Louisiana Department of Environmental Quality

)

CTAUDIAROSH (LA. # 29408)

Attorney

Office of the Secretary

Legal Affairs Division

Louisiana Department of Env:ronmental Quality
Post Office Box 4302

Baton Rouge, Louisiana 70821-4302 .
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We hereby consent to the entry of the Consent Decree in the matter of United States et al. v.
Cheémtrade Logistics {US), Inc., et al., subject to public notice and comment.

FOR CO-PLAINTIFF THE STATE OF OHIO

NANCY H. ROGERS-
ATTQRNEY GENERAL OF OHIO

- Ay b \W% //M/
DALE T. VITALE (0021754) -

© Assistant Attomney General ,
Environmental Enforcement Section
Public Protection Division
30 East Broad Street, 25™ Floor
Columbus, OH 43215-3414
(614) 466-2766 :
(614) 644-1926 (fax)
dvitale(@ag state.oh.us
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- We hereby consent to the entry of the Consent Decree in the matter of United States ctal. v.
Chemtrade Logistics (US), Inic., et al., subject to public notice and comment.

- FOR CO-PLAINTIFF, OKLAHOMA
DEPARTMENT OF ENVIRONMENTAL QUALITY

STEVEN A. THOMPSON V~
Executive Director
Oklahoma Department of Environmental Quahty

P. 0. Box 1677, 707 N. Robinson
Oklahoma City, Oklahoma 73101-1677
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We hereby consent to the entry of the Consent Decree in the matter of Umted States et al. v. -
Chemtrade Logistics (US), Inc., et al., subject to public notice and cominent.

FOR PLAINTIFF-INTERVENOR
THE NORTHERN ARAPAHO TRIBE

/34/7@ ﬁz/_f%

~ ANTHONY’A. ADDISON,; SR.
Chairman
Northern Arapaho Tribe
"P.O. Box 386 -
Ft. Washaklc, WY 82514
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We hereby consent to the entry of the Consent Decree in the matter of United States et al. v.
Chemtrade Logistics (US), Inc.. et al. '

FOR DEFENDANT
CHEMTRADE LOGISTICS (US), INC.

2

MARK DAVIS

President and Chief Executive Officer
155 Gordon Baker Road, Suite 300
Toronto ON M2H 3NS5 - '
Canada T
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We hereby consent to the entry of the Consent Decree in the matter of United States et al. v.
Chemtrade Logistics (US), Inc., et al.

FOR DEFENDANT
CHEMTRADE REFINERY SERVICES N C

MARK DAVIS

President and Chief Executive Ofﬁcer
155 Gordon Baker Road, Suite 300
Toronto ON -M2H 3N5

Canada :
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We hcreby consent to the entry of the Consent Decree in the matter of United States et al. v.
Chemtrade Logistics (US), lnc et al.

FOR DEFENDANT
MARSULEX, INC.

L] I

KEITH D. MCLEOD -
Senior Vice President — Operanons '
Marsulex, Inc.
111 Gordon Baker Road, Suite 300
Toronto, Ontano M2H 3R1

. Canada



