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Columbus, Ohio 43215

September 29, 2009

Donald A. Shapiro, Receiver

cfo Foresite Realty Partners, LLC
6400 Shafer Court, Suite 475
Rosemont, lllinois 60018

CERTIFIED MAIL

Director's Final Findings & Orders

Dear Sir or Madam:

Transmitted herewith are Final Findings & Orders of the Director concerning the matter
indicated.

Sincerely,

Mg,ﬁ@

Kimberly Reese
Systems Management Unit
Division of Solid & Infectious Waste Management

cc: Bruce McCoy, CO, DSIWM
Karen Naples, NEDO, DSIWM
Jeff Hurdley, CO, Legal

Ted Strickland, Governor
Lee Fisher, Lieutenant Governor
Chris Koreski, Director
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In the Matter oft

Donald A. Shapiro, Receiver

¢/o Foresite Realty Partners, LLC
6400 Shafer Court, Suite 475
Rosemont, Hllnois 60018

Respondent

Director's Final
Findings and Orders

1. JURISDICTION

These Director's Final Findings and Orders ("Orders") are hereby issued to Donald A.
Shapiro ("Respondent™, pursuant to the authority vested in the Director of the Ohio
Environmental Protection Agency ("Ohio EPA™) under Ohio Revised Code {("ORC") Sections
3745.01, 3734.02(G) and (H), and 3734.13(B), Ohio Administrative Code ("OAC") Rule
374527-03(B), OAC Rule 3745-27-12(1), and OAC Rule 3745-27-13.

H. PARTIES BOUND

These Orders shall apply to and be binding upon the Respondent solely in his capacity as
receiver appointed by the U.S, District Court on February 23, 2009, and on succeeding
receivers appointed over the City View Center by the U.S. District Court. Respondent agrees
to make any immediate successor receiver or any immediate successor-in-interest to the
property owned by City View Center, LLC (aka the City View Center shopping center of
Garfield Heights) aware of the March 18, 2005 Director's Final Findings and Orders, the
December 2, 2008 Judicial Consent Order, and this authorization. Respondent agrees to
provide a copy of this authorization to his immediate succeeding receiver if any.

1. DEFINITION

Unless otherwise stated, all terms used in these Orders shall have the same meaning as used
in ORC Chapter 3734 and the rules promulgated thereunder. Unless otherwise stated, all
QAC citations shall refer to rules in effect on the date of these Orders.

IV. FINDINGS

The Director of Chio EPA ("Director”) has determined the following findings:

{ cer'téfy this to be 2 true and accurate copy of the
cjfﬁc.za! cecuments as filed in the records of the Ohio
environmental Protection Agency.
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1.

On December 2, 2008, the Ohio Attorney General filed a Judicial Consent Order in the
Cayahoga County Court of Common Pleas ("Judicial Consent Order"). The Judicial
Consent Order required Defendants John McGill, McGill Property Group, LLC,
Garfield Land Development, LLC, and GHLFP, LLC ("Defendants McGill") to design
and install active gas extraction systems at the City View Center shopping center and
on the Northeast Mound ("NEM"), (collectively referred ta as "the Site™), and to
prepare a detailed operation and maintenance plan for each system.

Paragraph 24 of the Judicial Consent Order requires the gas extraction systems
operate, at a minimum, to keep the Site in compliance with OAC Rule 3745-27- 13
Authorizations and ODAC Rule 3745-27-12, and to prevent landfill gas peak levels
from exceeding 25% of the lower explosive limit ("LEL™) in all underground
structures at the Site and to prevent landfill gas from migrating off-site from the NEM.

Defendants McGill have failed to comply with almost all aspects of the Judicial
Consent Order, including the requiremnents to install, operate and maintain the
explosive gas extraction systems at the Site. :

On Febroary 23, 2009, the United States District Court for the Northern District of
Ohio appointed Respondent as Receiver over the property described in Exhibit A to
that order ("Property™) at the City View Center shopping center located in Garfield
Heights, Cuyahoga County, Ohio.

On April 13, 2009, Ohio EPA approved plans for the explosive gas extraction
systems.

On August 10, 2009, Ohio EPA received a design pian submittal titled "Proposal for .
Installation for a Landfill Gas Control System, City View Center, Garfield Heights,
Ohio." SCS Engineers submitted the design plan on behalf of Respondent.

On September 15, 2009, Ohio EPA received an e-mail titled "CVC Documents” which
included final plan drawings, specifications and proposal (all dated September 2,
2009) for installation of the active gas extraction system plan as previously submitted
on April 13, 2009, August 10, 2009 and August 13, 2009,

REQUEST FOR RULE 13 AUTHORIZATION

8.

On August 28, 2009, Ohio EPA received a letter titled "Foresite Realty - City View
Center" from Richard T. Sargeant of Eastman and Smith, Ltd on behalf of Donald A.
Shapiro, Receiver. The letter requested an QAC Rule 3745.-27-13 authorization to
complete the work as submitted in the August 13, 2009 design plan and plan sheets as -
submitted on August 10,2009.
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9.

10.

11.

12.

On September 15, 2009, Ohio EPA received a copy of an access license from John MeGill,
owner of portions of the R&B Development and Matousek Landfills to the north and south
of the City View Center shopping center, giving Respondent and his contactor
authorization to conduct the requested work on his property,

Ohjo EPA has reviewed the explosive gas extraction systems design dated September 2,
2009, and it appears to meet the intent of the Judicial Consent Order.

The disposal of solid waste, generated during the installation of the explosive gas
extraction systems, from the R&B Development Landfill to the Matousek Landfill can be
performed without creating a nuisance or harming human health or the environment, apd in
compliance with other applicable laws, provided it is performed in accordance with the
Orders specified below.

Pursuant to ORC Section 3734.02(G) and OAC Rule 3745-27-03(B), the Direclor, by
order, may exempt any person generafing, collecting, storing, treating, disposing of, or
transporting solid wastes in such quantities or under such circumstances that, in the
determination of the Director, are unlikely to adversely affect the public health.

ERAC APPEAL

13.

On May 1, 2009, Respondent filed a Notice of Appeal ("appeal”) before the Environmental
Review Appeals Commission ("ERAC") regarding the reasonableness and lawfulness of
the Director's April 2, 2009 correspondence authorizing removal and transfer of $685,000
from the Garfield Trust to the Environmental Remediation Fund (ERAC Case # 486339).
On Angust 10,2009, the State of Ohio Controlling Board authorized the Ohio EPA fo
make a one-time payment of $620,000 from the fund established under ORC Section
3734.281 to the Garfield Trust Fund in order to seitle the ERAC appeal.

V.ORDERS

Pursuant to ORC Section 3734.02(H) and OAC Rule 3745-27-13 Respondent and its
contractor, Stearns, Conrad and Schmidt Consulting Engineers, Inc. ("SCS" or
“Respendent's contracior"), are authorized to implement the final design plans dated
Septernber 2, 2009, under the following conditions:

a. Respondent’s contractor shall construct the explosive gas exiraction system
components and associated work in compliance with the specifications included in
the explosive gas extraction system plan dated August 13, 2009 and September 2
2009. Respondent's contractor may not deviate from these plans unless otherwise
authorized by Ohio EPA in writing. (Attached as Appendix A). .

b.  Respondent’s contractor shall receive prior written approval for any alteration to the
plans dated September 2, 2009, before
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implementing any such alterations.

Upocn request, Ohio EPA will authorize the Trustee of the Garfield Trust Fund,
which was established pursuant to Director's Final Findings and Orders issued
on March 18, 20035, to provide reimbursement from the Garfield Trust Fund to
SCS for work authorized herein if performed in accordance with these Orders
and the conditions set forth in a letter from Pamela S. Allen, Chief of Ohio
EPA's Division of Solid and Infectious Waste Management, to Respondent
dated July 30, 2009 (Attached as Appendix B). As set forth in Ohio EPA's July
30, 2009, correspondence, Ohio EPA will only reimburse up to $962,903.22
from the Garfield Trust Fund for the design, installation, and operation and
maintenance of the explosive gas extrachion systems at the Site. Expenses
incurred for the work authorized herein for the design, installation, and
operation and maintenance of the explosive gas exfraction systems or other
activities at the Site over $962,903.22 will not be eligible for reimbursement by
the Garfield Trust..

At least seven (7) days prior to waste relocation, Respondent’s contractor must
notify Ohio EPA, in writing, of the final location of the relocated waste
accompanied by a plan drawing depicting the chosen location.

Respondent’s coniractor shall cover all exposed waste, including the relocated
waste, by the end of each working day.

Respondent’s contractor shall prioritize and commence installation of the gas
extraction systems at the NEM as soon as practicable afier the effective date of
these Orders and shall make every effort to complete this work within sixty
(60) days after the effecrive date of these Orders unless otherwise provided by
Ohio EPA, o ,

Respondent's contractor shall submit to Ohio EPA certification reports for

cencurrence for the work authorized herein as follows: -

.}  Respondent's contractor may submit a
certification report to Ohio EPA for concumence for discrete
segments of the work which are authorized herein as those segments
are completad;

2.y Not later than thirty (30) days after final completion of all the wark
authorized herein, Respondents coniractor shall submit a
certification report to Ohio EPA for concurrence for all work for
which a certification report has not already been submitted to Ohio
EPA; and

3.y  Respondent’ contractor shall use its best efforts to obtain Ohio EPA's
concurrence on alt certification reports for the work authorized
herein not later than one (1) year after the effective date of these
Orders unless otherwise provided by Ohio EPA.
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Asg it pertains to Order No. 1 of this authorization, pursuant to ORC Section
3734.02(G) and OAC Rule 3745-27-03(8), Respondent is hereby exempted from the

following:

a. ORC Sections 3734.02(C), 3734.05(A)T). and 3734.05(A)2), and OAC
Chapters 3745-27 and 3745-37 to obtain a permit and license to establish and
operate a solid waste facility for the activities specified in the August 26, 2009

request and this authorization.

b. ORC Section 3734.57(A) to collect and remit the state disposal fee on R&B
Development Landfill sclid waste that may be disposed of within the
Matousek Landfill in accordance with the August 26, 2009, request and this

authorization.

c. ORC Section 3734.57(E) to collect and remit the district solid waste disposal
fee levied pursvant to ORC Section 3734.57(B) on R&B Development
Landfill solid waste that may be disposed of within the Matousek Landfill in
accordance with the August 26, 2009, request and this authorization. The

Director expressly makes the findings required by R.C. _3734.5 7(D)8).

d. ORC Section 3734.573(F) to collect and remit the district solid waste
generation fee levied pursuant to ORC Section 3734.573(A) on R&B
Development Landfill solid waste that may be disposed of within the
Matousek Landfill in accordance with the August 26, 2009, request and this

authorization.

e. OAC Rule 3745-27-13(H)(6) to dispose of.all -excavated waste offsite at a
licensed solid waste facility or remain within the existing horizontal and
“vertical limits of waste placement in accordance with the August 26, 2009,

request and this authorization.

£ OAC Rule 3745-27 -13(E) to submit information for this request for OAC
Rule 3745-27-1.3 authorization.

2. OAC Rule 3745-27-13(1) to remit notarized signatures of affirmation.

DISMISSAL OF APPEAL

3.

Execution of this authorization by both parties will act as a settlement of ERAC
Case # 486339 and a motion to dismiss Respondent's appeal of ERAC Case #
486339, Either the Respondent or the Director may file this authorization with
ERAC.

VI. OTHER CLAIMS
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Nothing in these Orders shall constitute or be construed as a release from any claim, cause of
action, or demand I law or equity against any person, firm, partnership, corporation or entity,
not a party to these Orders, from any liability arising from, or related fo, the Site.

VI OTHER APPLICABLE LAWS

All actions required o be taken pursuant to these orders shalf be taken in accordance with the
requirements of all applicable federal, state, and local laws and regutations. Nothing in these
Orders shall be construed as walving or compromising in any way the applieability and
enforcement of any statutes or regulations applicable to Respondent or the Site other than
those expressly waived or exempted herein.

VIII. RESERVATION OF RIGHTS
Ohio EPA and Respondent each reserve all rights, privileges, and causes of action, except
as specifically waived in Section | X. WAIVER.
IX, WAIVER

Respondent agrees to comply with these Orders.

Respondent hereby waives the right to appeal the issuance, terms and service of these Orders,
and Respondent hereby waives any and all rights they may have to seek administrative or
judicial review of these Orders either in law or equity.

Notwithstanding the preceding, Ohio EPA and the Respondent agree that in the event that
these Orders are appealed by any other party to the Environmental Review Appeals
Commission, or any court Respondent retains the right to intervene and participate in such
appeal. In such an-event, the Respondent shall continue to comply with these Crders
notwithstanding such appeal and intervention unless these Orders are stayed, vacated, or

modified,

IT 18 8C AGREED

" Donald A. Shapiro

Dordd 0 Absgs

Signaturs

IT 1S SO ORDERED AND AGREED
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Ohio Envhonmentzotecﬁon Agency

Chris Korleski, Director
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SEP 9 G Y I cetify this to be a true and accurate copy of the
L ¢iiicial documents as filed in the records of the Ohio

_ Environmental Protaction Agency.
Ms. Robin Jones :

Project Manager Closed Sites )
. Waste Management B
P.0O. Box 13506 B Dateﬂ Qf] -0

Dayton, Ohio 45413

ELDA Recycling and Disposal Facility Closed Landfill, Hamilton County
}q&gg Ohio Administrative Code (OAC) Rule 3745-27-10(D)(7){c)(ii)) Approval

Dear Ms. Jones:

On August 10, 2009, the Ohio Environmental Protection Agency (Ohio EPA), Division of
Solid and Infectious Waste Management (DSIWM), Southwest District Office (SWDO)
received a document titled “2009 First Semiannual Ground-Water Results and Statistical
Analysis, ELDA Recycling and Disposal Facility”, dated July 31, 2009, for ELDA Recycling
and Disposal Facility (Facility) located in Hamilton County. This document was submitted
by Eagon & Associates Inc., on behalf of Waste Management, Inc., and provides analysis
from the May 26 and 27, 2009, ground water sampling events at the Facility.

According to the document, analysis of the ground water detection monitoring data
indicated that the following statistically significant changes were detected: ammonia in
monitoring well W-18AR and chioride in monitoring well E-21AR.

Verification sampling was performed on July 21, 2009. Analysis of the re-sampling data
demonstrated that the statistically significant change for chloride in monitoring well E-21AR
was a false positive. Therefore, monitoring well E-21AR was automatically returned to the
detection monitoring program pursuant to OAC Rule 3745-27-10(D)(7)(c)(i). Ohio EPA
acknowledges the return of this well to the detection monitoring program. However, the re-
sampling data verified the statistically significant change for ammaonia in monitoring well W-
18AR.

Pursuant to OAC Rule 3745-27-10(D){7)(c)(ii), the owner or operator may demonstrate that
a source other than the sanitary landfill facility caused the contamination, or that the
statistically significant change resuited from error in sampling, analysis, or statistical
evaluation or natural variation in ground water quality. A report documenting this
demonstration must be submitted to and approved by Ohio EPA. If the owner or operator
does not obtain approval to continue detection monitoring within two hundred ten (210)
days from initial sampling, the owner or operator is required fo comply with the provisions
of OAC Rule 3745-27-10(E) for ground water quality assessment monitoring.

Ted Strickland, Govemor
Lee Fisher, Lieutenant Govermor
Chris Korleski, Director

@ Printed on Recycled Paper Ohio EPA is an Equal Opportunity Employver
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The July 31, 2009 document concluded that the statistically significant change for ammonia
at monitoring well W-18AR was due to natural water quality of the uppermost aquifer
system and not a result of impact from the landfill.

Ohio EPA has reviewed the applicable information and concurs with the demonstration
included in the July 31, 2009 document. Therefore, pursuant to OAC Rule 3745-27-
10(D)(7)(c)(ii}, the owner or operator is hereby authorized to continue the detection
monitoring program at the Facility for monitoring well W-18AR.

Should future or existing ground water sampling results indicate statistically significant
changes in ground water monitoring parameters, the owner or operator will be required to
either enter into assessment monitoring in accordance with OAC Rule 3745-27-10(E) or
obtain approval to remain in the detection monitoring program.

You are hereby notified that this action of the Director is final and may be appealed to the
Environmental Review Appeals Commission pursuant to Section 3745.04 of the Ohio
Revised Code. The appeal must be in writing and set forth the action complained of and
the grounds upon which the appeal is based. The appeal must be filed with the
Commission within thirty (30) days after notice of the Director's action. The appeal must
be accompanied by a filing fee of $70.00 which the Commission, in its discretion, may
reduce if by affidavit you demonstrate that payment of the full amount of the fee would
cause extreme hardship. Notice of the filing of the appeal shall be filed with the Director
within three (3) days of filing with the Commission. Ohio EPA requests that a copy of the
appeal be served upon the Ohio Attorney General's Office, Environmental Enforcement
Section. An appeal may be filed with the Environmental Review Appeals Commission at
the following address:

Environmental Review Appeals Commission
309 South Fourth Sireet, Room 222
Columbus, Chio 43215

If you have any questions concerning this letter, please contact John McGinnis of Ohio
EPA, SWDO at (937) 285-6449.

Sincerely, A
Jeff G. Hines, Acting District Chief/SWDO

for Chris Korleski, Director,
Ohio Environmental Protection Agency

cc:  Tracy Buchanan, DSIWM-SWDO
Scott Hester, DSIWM-CO
Richard Thornburg, Cincinnati Health Department







